Policy Study No. 213
September 1996

PUNITIVE DAMAGESAND ENVIRONMENTAL LAW:
RETHINKING THE | SSUES

by
Alexander Volokh

EXECUTIVE SUMMARY

The current debate over punitive damages, both in environmental cases and in general, ismisguided. That
debate paintsafalsedichotomy between environmental protection and cor porate profits. Thereisaproblem
with punitivedamages, though contrary towhat tort refor mer smay argue, the problem isnot lar ge punitive
damages awards per se. The problem isnot that punitive damages are assessed in “crisis’ proportions—no
oneknowswhat “crisis’ proportionsare. Rather, the problem isthat punitive damagesar e often assessed in
inappropriate situations or in unjustifiable amounts.

Formulationslike* Punitive damagesaretoo high” or “Punitive damagesaretoo low” suffer from the same
problem asstatementslike* Too many peopleareconvicted of murder.” Such statements, based on aggregate
results, lose sight of the purpose of the law, which isto establish a fair processfor achieving afair result in
individual lawsuits. In thelegal system, afinethat is$100 too high and onethat is$100 too low do not cancel
each other out. A solution to the punitive damages problem must explain what a“ correct result” isand how
to achieveit in individual cases. Thispaper will argue that:

e Only recklessness, intent to harm, and intentional violations of the law should carry punitive
sanctions; accidents and negligence are adequately deterred with compensatory damages, and
punishment for such casesisinappropriate.

« Criminal law isabetter tool than punitive damagesto punish and deter. In criminal law, theburden
of proof ishigher, the criminal finesgoto the state and not to theinjured party (though theinjured
party may also bringacivil suit for compensatory damages), punishmentsaremorepredictable, the
problem of multiple punishment for the same cause of action doesnot exist, and decisionsto prosecute
rest with public authorities vested with the task of punishing criminal conduct.

e However, if the civil law continues to be used to impose punitive damages, various reforms merit
consideration.

a) Juries themselves aren't the problem; the more fundamental problem is unlimited discretion,
whether on the part of juries or judges. Punitive damages reform must involve at least the
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procedural safeguardsmandated by the Supreme Court intheHadlip case: clear jury instructions,
post-verdict review by thetrial court, and appellate review.

b) In addition, punitive damages should incor por atethosefeatur es pointed out above asadvantages
of the criminal law. The burden of proof for awarding punitive damages should be higher;
plaintiffsshouldn't keep punitive damagesawar ds; punishmentsshould bemorepredictable; and
multiple awards of punitive damagesfor a single action should be curtailed.

¢) Punitive damages should concentrate on how much defendants benefited from their reckless or
malicious conduct. All penalties already incurred by defendants, like regulatory fines or
compensatory damages, should be subtracted from thisnumber. M ultipliersmay beappropriate,
in cases wher e the underlying conduct was hard to detect.

d) Theratio between compensatory and punitive damages should beirrelevant. Relying on thissort
of simpleformula, or using aratio asa cap on punitive damages, makesit moredifficult to come
up with appropriate deterrent fines, and it magnifies any previous errorsin the calculation of
compensatory damages and regulatory fines.

€) Thewealth of the defendant generally should not be a consideration in establishing damages.
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The week that the jury in the Exxon Valdez trial came in with their final verdict, juror Nancy
Provost's granddaughter had been learning about big numbers in her fifth-grade math class.
“Billionsand millionsand trillions,” says Provost. “ She goes, "I've got to find a big number, over a
hundred thousand dollars.'"” Provost handed her the front page of the September 17 Anchorage
Daily News. The lead story was an article on the previous day's punitive damages verdict against
Exxon Corporation. “ $5,000,000,000,” screamed the headline. “| said, "How about this?'” Provost
recalls. “ My son-in-law says, “You know, Grandma madethat money.'” Provost and ten other jurors
did indeed “ make” that $5 billion verdict, a big number in afifth-grade classroom, abignumber in a
cor por ate boardroom—even if the boardroom happensto belong to a multibillion-dollar corporation

like Exxon—a big number, period.
—Emily Barker, The American Lawyer*

. INTRODUCTION

Thedoctrineof punitivedamagesisoneof themost hotly contested aspectsof thejudicial system. Objections
to the doctrine of punitive damages go all the way to the 19th century, when Justice Foster of the New
Hampshire Supreme Court said of punitive damages:

The idea is wrong. It is a monstrous heresy. It is an unsightly and an unhealthy excrescence,
deforming the symmetry of the body of the law.?

Justice Foster wasr eferringtothesymmetry by which tort law wasto beentirely compensatory and criminal
law entirely punitive. Morerecently, legal scholar Peter Huber hascriticized punitivedamagesashaving “an
open-ended, anything-goes quality that can too easily stoke the ambitions of eager plaintiffs, the zealous
advocacy of their lawyers, and the vindictive or sympathetic passions of juries.”® According to legal
commentator Walter Olson, punitive damages are*“ a peculiar holdover from thelaw's moralistic past... [a]
vestigial tailbone of the civil law.”*

! Emily Barker, “The Exxon Trial: A Do-It-Yourself Jury,” The American Lawyer, November 1994, p. 68.

2 Fay v. Parker, 53 N.H. 342 (1872), p. 382, cited in Stephen Daniels and Joanne Martin, “Myth and Reality in Punitive
Damages,” Minnesota Law Review, vol. 75 (1990), p. 1.

¥ Peter W. Huber, Liability: The Legal Revolution and Its Consequences (New York: Basic Books, 1990), p. 118.

*  Walter K. Olson, The Litigation Explosion: What Happened When America Unleashed the Lawsuit (New York:
Truman Talley Books, 1991), p. 280. Note that not all commentators view “moralism” negatively; many, in fact, argue
that moral distinctions are precisely what is needed in tort law and that the problem with punitive damages is that they
are often used in situations where the defendant is not at fault. But more on these distinctions later in the paper.
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Punitivedamagesin environmental casesareevery bit ascontested aspunitive damagesin thetort system at
large. Therearefew theoretical questionsthat aredifferent in environmental casesthan in other cases.® But
guestions about punitive damages are especially acute in environmental cases, especially in “toxic tort”
litigation, which generally relatesto injuries caused by the production or handling of hazardous materials,
likeasbestos® or pesticides.” Blurry questionsof causality and unclear methodsof calculating penalties—both
hallmarks of environmental law—compound the problem. Thelargest punitive award ever levied against a
cor por ation—3$5 billion—was assessed in an environmental case—against Exxon in the Valdez case.®

Intoday'spopular debateover punitivedamages, defendantsin lawsuitstend to maintain that thedoctrine of
punitive damagesisfatally flawed. M eanwhile, plaintiffshold that punitive damages ar e necessary to obtain
justice and that any reform of the system would put the “little guy” at the mercy of “Big Business.”

Thispaper will arguethat neither thecriticsnor the supporter sof the punitive damages system haveit quite
right. The present popular debate over punitive damages (both in environmental cases and in general) is
largely misconceived, painting a false dichotomy between environmental protection and cor por ate profits.
Contrary towhat defendersof thetort system say, thereisa problem with punitive damages, though contrary
to what tort reformersmay argue, the problem is not large punitive damages awards per se.” The problem
exists not because punitive damages are assessed in “crisis’ proportions—no one knows what “crisis’
proportionsare. Rather, the problem isthat punitive damagesar e often assessed in inappr opriate situations
or in unjustifiable amounts.

Formulationslike* Punitive damagesaretoo high” or “Punitive damagesaretoo low” suffer from the same
problem asstatementslike* T oo many peopleareconvicted of murder.” Such statements, based on aggregate
results, lose sight of the purpose of the law, which isto establish afair processfor achieving afair result in
individual lawsuits. In thelegal system, afinethat is$100 too high and onethat is$100 too low do not cancel
each other out. A solution to the punitive damages problem must explain what a“ correct result” isand how
to achieveit in individual cases. In thispaper, | will argue that:

e Thereareimportant differencesbetween civil and criminal law. Civil law isprimarily aprivate law
whose goal isto settleindividual disputesarising from individual harm, and to compensate injured
parties. Criminal law assigns blame and metes out punishment for transgressions against the social
order and the collective moral code.

The boundaries between these two areas of the law have been blurred in recent years, but these
boundaries should be reestablished. Punishment should be reserved for intentional misdeeds—

Aside from my choice of examples, many of the arguments in this paper are generally applicable to the tort reform
debate as a whole.

James R. May, “Fashioning Procedural and Substantive Due Process Arguments in Toxic and Other Tort Actions
Involving Punitive Damages After Pacific Mutual Life Insurance Co. v. Haslip,” Environmental Law, vol. 22 (1992), p.
585, n. 60. See Simpson v. Pittsburgh Corning, 901 F.2d 277 (2d Cir.), cert. dismissed, 111 S.Ct. 27 (1990); Johnson
v. Celotex Corp., 899 F.2d 1281 (2d Cir. 1990); Racich v. Celotex Corp., 887 F.2d 393 (2d Cir. 1989); Juzwin v.
Amtorg Trading Corp., 718 F.Supp. 1233 (D.N.J. 1989) (“Juzwin II"); Leonen v. Johns-Manville Corp., 717 F.Supp.
272 (D.N.J. 1989); Martin v. Johns-Manville Corp., 494 A.2d 1088 (Pa. 1985); Kirkbride v. Libson Contractors, Inc.,
555 A.2d 800 (Pa. 1989). See also Steve France, “Asbestos Solution Proposed,” ABA Journal, June 1991, p. 16;
Mark Hansen, “Misfaxed Papers Stop Asbestos Trial,” ABA Journal, August 1991, p. 22.

May, “Fashioning Procedural and Substantive Due Process Arguments,” p. 585, n. 65. See Villari v. Terminex Int'l,
Inc., 677 F.Supp. 330 (E.D.Pa. 1987).

Natalie Phillips, “$5,000,000,000 Jury Sets Oil Spill Damages,” Anchorage Daily News, September 17, 1994, p. Al.

One proposed remedy of the tort reformers—Iimiting lawyers' contingency fees—sounds particularly strange, coming,
as it does, from a group that would generally bristle at the very mention of price controls in any other area.
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recklessness,®intent to harm, and intentional violations of thelaw. Punishment isinappropriatefor
accidents and mer ely negligent behavior, for which compensatory damages ar e enough.

Morally blameworthy actions which are now punished with punitive damagesin civil cases should
instead be punished through the criminal law. Some advantages of the criminal law arethat:

a) In criminal law, the burden of proof ishigher, which isappropriate because of the moral stigma
attached to a criminal conviction and the need to protect the innocent from being wrongly
convicted.

b) Criminal fines go to the state and not to the injured party (though the injured party may also
bring acivil suit for compensatory damages), which isappropriate because: 1) awarding punitive
finesto injured partiesis a bad way to encourage plaintiffs to sue and is no substitute for an
attorney's fee recovery system; 2) once compensatory damages have already been paid, the
defendant'swrongdoing, if it istruly wrong, isan offense against society at large; and 3) allowing
the injured party to keep punitive fines can give people too much of an incentive to sue in
borderline frivolous cases.

¢) Criminal punishments, becausethey arelaid out in statutes, are generally mor e predictablethan
jury-determined punitive damages awards, and are therefore fairer because they give potential
wrongdoer s advance notice of the likely consequences of their conduct.

d) Criminal law only punishes wrongdoers once for each offense (instead of once for each injured
party), which is appropriate because the magnitude of a criminal offense lies in the
reprehensibility of itsintent and not the harm it caused or how many peopleit affected. Indeed,
criminal law even allows punishment when, by some fluke, no onewasinjured (a case wherethe
tort system wouldn't allow recovery).

€) Decisions to prosecute criminal violations rest with public authorities vested with the task of
punishing criminal conduct, which isappropriate because criminal violationsar e offensesagainst
societal normsand not just injuriesto a particular person.

However, if the civil law continues to be used to impose punitive damages, we should keep in mind

that:

a) Thecivil law isstill an inappropriate vehiclefor imposing punishment. Any “ punitive damages’
award will still be punitive, sinceit will impose costsin excess of the harm caused, so procedural
safeguar dsarenecessary. But the punishment rationale should be dropped. Deterrence should be
the only goal of punitive damages awar ds.

b) Juries themselves aren't the problem; the more fundamental problem is unlimited discretion,
whether of juries or judges. Punitive damages reform must involve at least the procedural
safeguards mandated by the Supreme Court in the Hadlip case: clear jury instructions, post-
verdict review by thetrial court, and appellatereview.

10

See section III.B for a discussion of the terms “recklessness” and “negligence.” Recklessness is the knowledge and
conscious disregard of a substantial and unjustifiable risk of harm. Negligence is when the defendant should have
known, but didn't, of a substantial and unjustifiable risk that the damage would occur.
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¢) Inaddition, punitivedamagesshould incor porate thosefeatur es pointed out above asadvantages
of the criminal law. The burden of proof for awarding punitive damages should be higher;
plaintiffsshouldn't keep punitivedamagesawar ds; punishmentsshould bemorepredictable; and
multiple awar ds of punitive damagesfor a single action should be curtailed.

d) To effectively deter, total fines—including regulatory penalties, compensatory damages, and
punitive damages—should be equal to, or dightly higher than, the economic benefit to the
defendant of his reckless or malicious conduct. Therefore, all penalties already incurred by
defendants, including regulatory finesor compensatory damages, should be subtracted from this
number toyield theoptimal amount of punitive damages. M ultipliersmay beappropriate, in cases
wher e the underlying conduct was hard to detect.

e) Any sort of monetary cap on punitive damages awards is arbitrary, has nothing to do with
deterrence, and should beavoided. Theratio between compensatory and punitive damages should
also beirrelevant. Relying on this sort of simple formula, or using aratio asalimit on punitive
damages, makesit moredifficult to come up with appropriate deterrent fines, and it compounds
any previouserrorsin the calculation of compensatory damages and regulatory fines.

f) Thewealth of the defendant generally should not be a consideration in establishing damages.

II. THE DEBATE OVER PUNITIVE DAMAGES
A. Who Cares about Punitive Damages?

Aggregate statisticson punitivedamagesdon't tell uswhether thetort system should bereformed. But alook
at some of the numbers can help us understand the arguments of the tort reformers, and imagine the
magnitude of the problem, to the extent thereis one.

Since the 1970s, punitive damages awar ds have been increasing in frequency and in amount. I n particular,
punitive damages awar ds in environmental tort cases, especially toxic tort cases, have increased.™ A 1992
study, Punitive Damages Explosion: Fact or Fiction?, notes that total punitive damages awards in Texas,
California, Illinois, and New York increased from an average of $800,000 in the 1968-1971 period to an
average of $312.1 million in the 1988-1991 period—by afactor of 390, or by afactor of 117 if weadjust those
number sfor inflation. Theaverageaward in thefirst period wasonly $1,080, whilethe averageaward in the
second 1p2eriod was $778,000—near ly equal to the entireamount of punitivedamagesawar ded duringthefirst
period.

The Supreme Court has expressed “ concer n about punitive damagesthat “run wild.””** Good numbersare
hard to comeby because no comprehensivereporting system exists;'* a great many punitivedamagesawards

11 Gerald W. Boston and M. Stuart Madden, Law of Environmental and Toxic Torts: Cases, Materials and Problems (St.

Paul, Minn.: West Publishing Co., 1994), p. 204.
12 steven Hayward, Punitive Damages in California: A Review and Comparison of the Evidence, Pacific Research
Institute for Public Policy, Briefing (March 1996), pp. 2-3, citing George S. Branch, James D. Miller, Stephen M.
Turner, et al., Punitive Damages: Fact or Fiction?, Washington Legal Foundation, October 1992.

3 pacific Mutual Life Insurance Co. v. Haslip, 499 U.S. 1, 111 S.Ct. 1032, 113 L.Ed.2d 1 (1991), p. 18.

1 Victor E. Schwartz and Mark A. Behrens, “Punitive Damages Reform—State Legislatures Can and Should Meet the
Challenge Issued by the Supreme Court of the United States in Haslip,” The American University Law Review, vol.
42, p. 1370, n. 31, citing Michael Rustad, “Demystifying Punitive Damages in Product Liability Cases: A Survey of a
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arereversed or reduced by higher courts, which further complicatesthematter.” But somenumber sprovide
evidence of thistrend:

Quarter Century of Verdicts,” lowa Law Review, vol. 78 (1993).
15 Ibid., p. 1371, citing U.S. General Accounting Office, Report to the Chairman, Subcommittee on Commerce,
Consumer Protection, and Competitiveness, Committee on Energy and Commerce, House of Representatives,
Product Liability: Verdicts and Case Resolution in Five States (1989), p. 38.
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In Alabama, juries awarded over $200 million in punitive damages in 1994."° From 1974 to 1978,
aggr egate punitive damages affirmed by the Alabama Supreme Court wer e $409,385. From 1979 to
1983, they wer e $4,239,766. From 1984 to 1988, they had risen to $33,167,497, and, finally, from 1989
to 1993, they had climbed to $89,616,379.34. Increases in punitive damages have been observed in
many jurisdictions, but Alabamahasreportedly earned areputation for punitive damageawar dsthat
“grow thick and wild”*" and are“becoming the norm.” 8

A review of Jury Verdicts Weekly, which reportsonly aportion of Californiajury verdicts, revealsthat
California statejurieshanded down punitivedamageverdictstotaling over $1.7 billion from 1990to
1994 in 263 cases—for an average of about $6.5 million per verdict.*

One 1992 study analyzed state and federal Texas court decisionsaffirming punitive damage awards
whereat least onelitigant wasa business, tofind out whether therehasreally been an “ explosion” of
punitivedamage awar ds. Whilefrom 1968t0 1971, thetotal punitivedamagesaffirmed in Texaswere
$85,000, that number had risen to $127,591,000 for the period 1988-1991—an increase by afactor of
1,500 in one generation.®® From 1992 to 1994, in state court cases alone, Texas appellate courts
affirmed $186,683,294.60 in punitive damages.*

A Pacific Resear ch I nstitute study of 1,024 lawsuitsfiled in January 1991 in San Francisco County
Superior Court showsthat: 1) punitive damages are demanded in 27 per cent of all caseswherethey
are conceivably recover able; 2) business and gover nment defendants are four times aslikely asan
individual defendant to face a lawsuit that demands punitive damages; 3) lawsuits that include
punitive damage demands take one-third longer to resolve (21 months) than suits without these
demands (15 months); 4) the probability of a punitive damage award if a case proceeds to trial,
contai nszza punitive damages demand, and is against a business defendant, is estimated to be 14
per cent.

While punitive damages have been around for alongtime, they didn't “ skyr ocket” ? until thelate 1970sand
1980s. According to Victor Schwartz and Mark Behrens, the increase was due to three important legal
developmentsin the late 1960s and early 1970s:

Courtsmoved away from applying punitivedamagesonly in thear ea of intentional tortsand started
applyingthem in thenew field of productsliability® (paralleling other changesin tort law, including
changesin the scope of recoverableinjury);

16

17

18

19

20

21

22

23

24

Statement of Theodore B. Olson before the Judiciary Committee, U.S. Senate, concerning civil justice reform, April 4,
1995, pp. 3-6, citing brief amicus curiae of the Alabama Business Council in BMW of North America, Inc. v. Gore,
U.S. 94-896 (filed March 23, 1995).

Ibid., p. 14, citing G. Jaynes, “Where the Torts Blossom,” Time, March 20, 1995, p. 38.

Ibid., n. 5, citing L. Himelstein, “Jackpots from Alabama Juries: A String of Mammoth Awards Has Insurers Starting to
Flee,” BusinessWeek, November 28, 1994, p. 83.

Ibid., pp. 14-15. Some of those verdicts may have been reduced or reversed by trial or appellate courts, or the cases
may have been settled.

Ibid., p. 15, citing Branch, Miller, Turner et al., Punitive Damages Explosion.

Ibid.

Steven Hayward, The Role of Punitive Damages in Civil Litigation: New Evidence from Lawsuit Filings, Pacific
Research Institute for Public Policy, Briefing (1996). The numbers in Hayward don't take into account the possibility

that awards may have been vacated or reduced by appellate courts.

Schwartz and Behrens, “Punitive Damages Reform,” p. 1369, citing Melvin M. Belli, Sr., “Punitive Damages: Their
History, Their Use and Their Worth in Present-Day Society,” UMKC Law Review, vol. 49 (1980), no. 1, p. 1.

See Roginsky v. Richardson-Merrell, Inc., 378 F.2d 832, 838—842 (2d Cir. 1967); Toole v. Richardson-Merrell, Inc., 60
Cal. Rptr. 398, 414-418 (Ct. App. 1967); Moore v. Jewel Tea Co., 253 N.E.2d 636, 648-649 (lll. App. Ct. 1969). See
also Schwartz and Behrens, “Punitive Damages Reform,” p. 1369, n. 26, citing Michael C. Garrett, “Allowance of
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* Withtheadvent of “masstort” litigation, courtsallowed punitive damagesto be awar ded repeatedly,
for different plaintiffs, for what wasreally one act;* and

Punitive Damages in Products Liability Claims,” Georgia Law Review, vol. 6, p. 613 (1972).
% gee Schwartz and Behrens, “Punitive Damages Reform,” pp. 1369-1370, n. 26, citing Toole; Ostopowitz v. William S.
Merrell Co., N.Y.L.J., Jan. 11, 1967, p. 21 (N.Y. Sup. Ct. 1967); Paul D. Rheingold, “The MER/29 Story—An Instance
of Successful Mass Disaster Litigation,” California Law Review, vol. 56 (1968), p. 116, at pp. 134-138; John C.
Jeffries, Jr., “A Comment on the Constitutionality of Punitive Damages,” Virginia Law Review, vol. 72 (1986), p. 139;
Victor E. Schwartz and Liberty Magarian, “Multiple Punitive Damage Awards in Mass Disaster and Product Liability
Litigation: An Assault on Due Process,” Adelphi Law Journal, vol. 8 (1992), p. 101; Richard A. Seltzer, “Punitive
Damages in Mass Tort Litigation: Addressing the Problems of Fairness, Efficiency and Control,” Fordham Law
Review, vol. 52 (1983), p. 37.



Reason Foundation

e Courtsbegan to allow punitive damages in contract actions like breach of an implied duty of good
faith and fair dealing.”®

Courts have also come to look upon punitive damages as an entitlement of injured plaintiffs, they have

therefore been reluctant to overturn punitive damages awar ds, even in cases wher ethe same defendant has

already paid punitive damagesto many plaintiffsfor the sameactions. AsJudgeHenry Friendly put itinthe
1967 case of Roginsky v. Richardson-Merrell:

We know of no principle whereby the first punitive award exhausts all claimsfor punitive damages and
would thus preclude future judgments; if thereis, Toole'sjudgment in California® [a previous punitive
damages award against the same manufacturer], which plaintiff's brief tells us came earlier, would bar
Roginsky's. Neither doesit seem either fair or practicableto limit punitiverecoveriesto an indeterminate
number of first-comers, leaving it to some unascertained court to cry, “ Hold, enough,” in the hope that
otherswould follow. While jurisprudes might comprehend why Toolein California should walk off with
$250,000 more than a compensatory recovery and Roginsky in the Southern District of New York and
Mrs. Ostopowitz® in Westchester County with $100,000, most laymen and some judges would have some

difficulty in understanding why presumably equally worthy plaintiffsin the other 75 cases before Judge
Croake or esewherein the country should get less or none.”?

Theaggregate number salso comewith talesof some seemingly arbitrary individual punitivedamage awar ds,
like the $2.9-million punitive damage award against M cDonalds, in the New M exico case where a woman
spilled hot coffee on herself after, as she explained, she “put... [a styrofoam coffee cup with a plastic cover]
between [her] knees and tried to get thetop off that way.”** Thetrial judge reduced the award, but only to
$490,000 because he, too, wanted to send amessageto M cDonaldsand “ punish and deter” itscor por ate coffee
policy® (which, by the way, was based on the company'sinternal surveys of how hot its consumerswanted

% bid., p. 1370, n. 26, citing Gruenberg v. Aetna Insurance Co., 510 P.2d 1032 (Cal. 1973).

27 see Toole.

% See Ostopowitz.

2 Roginsky, pp. 839-840.

% Theodore Olson testimony, p. 17, citing “Are Lawyers Burning America?”, Newsweek, March 20, 1995, p. 32.

3L |bid., citing “Are Lawyers Burning America?”, p. 35.
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their coffeeto be).* Asone commentator hasput it, “today, hardly a month goes by without a multi-million
dollar punitive damages verdict in a product liability case.” *

B. What Are Punitive Damages?

Damage paymentsin civil cases can be divided into two components: compensatory damages and punitive
damages. Compensatory damages include several components:

*  Pecuniary damages, which compensate successful plaintiffs for actual out-of-pocket expenses, like
medical expenses or lost wages from injuries,

« Nonpecuniary damages, which compensate people for nonmonetary losses, including “pain and
suffering”; and

% According to coffee experts, the higher temperature is needed to bring out the brew's full flavor. Associated Press,

September 14, 1994.
% schwartz and Behrens, “Punitive Damages Reform,” p. 1370, n. 28, citing Malcolm E. Wheeler, “A Proposal for
Further Common Law Development of the Use of Punitive Damages in Modern Product Liability Litigation,” Alabama
Law Review, vol. 40 (1989), p. 919.
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« Hedonic losses, for lost pleasurein life®

Compensatory damages, by definition, already fully compensate plaintiffsto the extent allowed by the law.
But in addition, courtsar eallowed to make defendants pay punitivedamages. Thegoal of punitivedamagesis
not to compensatetheinjured plaintiff (though the plaintiff doesreceivethe money), but to punish and deter
theinjurer.

M ost environmental caseswher e punitivedamagesar e an option areof the* nuisance” model, though many of
the decisions awar ding punitive damages rest on other liability theories like negligence, trespass, or strict
liability (that is, wherethe defendant may haveto pay damagesr egar dless of whether he was negligent) for
especially dangerousactivities. Under thegeneral nuisancemodel, theplaintiff isusually a property owner or
occupant who has suffered some harm to his person or property from the actions of another, and the
defendant isapast or current owner or occupier of someother land. Often, thedefendant ownsland adjacent
to a plaintiff's land; many of the cases involve air or water pollution, water diversion, mining operations,
blasting, vibrations, noise, flooding, obstructions, and the like.* A subset of nuisance and strict liability
litigation involving spills, releases, burial, or disposal of toxic wastes or other substances that have caused
injury to people or property iscalled “toxic tort litigation.” *

A majority of jurisdictions allow punitive damages in civil cases.® (Table 1 indicates the states that have
eliminated punitivedamagesor statutorily reduced the number of situationsin which they are permissible.)
According to supportersof the current punitive damages system, these are some reasonsfor using punitive
damages:

Table 1: States That Have Eliminated Punitive Damages or Statutorily Limited Their Permissibility

State Statutes

Alaska Limited—Stat. § 09.17.010 (Supp. 1991) (limiting noneconomic lossesin personal injury
claims based on negligence to “ compensation for pain, suffering, inconvenience, physical
impairment, disfigurement, loss of enjoyment of life and other nonpecuniary damage”)

lowa Limited—Code Ann. 8 668A.1(1)(A) (West 1987) (limiting punitive damages to cases
wher e the defendant showed a “willful and wanton disregard for therightsor safety of
another™)

Minnesot | Limited—Stat. Ann. § 549.20(1)(a) (West Supp. 1992) (limiting punitive damagesto cases

a wher e the defendant's actions showed “ deliberate disregard for therightsor safety of
others’)
New Eliminated—Rev. Stat. Ann. § 507:16 (Supp. 1991) (eliminating punitive damages, except

Hampshir | when authorized by statute)

3 Hedonic losses are a controversial class of payments. This breakdown is from Paul H. Rubin, “Fundamental Reform

of Tort Law,” Regulation, No. 4, 1995, p. 30.
% Gerald W. Boston, “Environmental Torts and Punitive Damages (Part One),” Journal of Products Liability, vol. 14
(1992), p. 1.

% bid., p. 2.

87 Arthur F. Roeca, Esq., “Damages,” in G.Z. Nothstein, Esq., Toxic Torts: Litigation of Hazardous Substance Cases

(Colorado Springs: Shepard's/McGraw-Hill, 1984), p. 515.
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e

State Case

Louisiana | Eliminated—McCoy v. Arkansas Natural Gas Co., 143 So. 383, 385-86 (eliminating, except
when explicitly authorized by statute), cert. denied, 287 U.S. 661 (1932); Ashland Qil, Inc.
v. Miller Qil Purchasing Co., 678 F.2d 1293, 1318 (5th Cir. 1982); Karavokirosv. I ndiana
Motor Bus Co., 524 F. Supp. 385, 387 (E.D. La. 1981); Killebrew v. Abbott Lab., 359 So. 2d
1275, 1278 (1978)

Massachu | Eliminated—Burt v. Advertiser Newspaper Co., 28 N.E. 1, 5(1981); City of Lowell v.

-setts Massachusetts Bonding & Ins. Co., 47 N.E.2d 265, 271-72 (1943); Ellisv. Brockton
Publishing Co., 84 N.E. 1018, 1019-20 (1908)

Nebraska | Eliminated—Boyer v. Barr, 8 Neb. 68 (1978); Abel v. Conover, 104 N.W.2d 684, 688 (Neb.
1960)

Washingt | Eliminated—Spokane Truck & Dray Co. v. Hoefer, 25 P. 1072, 1075 (1891)

on

Source: Kagan, “ Toward a Uniform Application of Punishment,” p. 773, nn. 107-115.

* Assumethat amisdeed hasoccurred, which wewant to discour age unconditionally. If the per petrator
islikely torepeat the offense even though he hasto pay compensatory damages, extr a damages may
haveto beassessed to discouragetheactivity. For instance, if thewrongdoer profitsby morethan the
damage he causes, having to pay only compensation would still leave him ahead, unlessthe costs of
the litigation exceed the difference.®

e If the misdeed is hard to detect, or if people are unlikely to sue, then only a few victims will be
compensated. Theoffender will only pay a portion of the costsimposed by hisconduct, so someextra
damages may have to be assessed.*

% Later in the paper, | will draw distinctions between conduct that we want to unconditionally discourage and conduct
that is in itself socially useful, which we don't want to unconditionally discourage.

39

p. 64.

Richard A. Booth, “Halt the misuse of punitive damages,” USA Today Magazine, September 1995, vol. 124, no. 2604,
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Because of legal costs and other considerations, compensatory damages may not be enough to
motivate people to sue when they have a good case. Assume that someone is harmed by actionsthat
arereprehensiblebut not criminal, and that the harmed party isreluctant to sue. Then thefinancial
lureof a punitivedamage awar d may benecessary tolead them to bring willful wrongdoerstojustice.
Thisiscalled the“private attorney general” argument.”

Punitive damage awar dsmay provide compensation to plaintiffswhose actual damages exceed those
that the law allows them to recover through compensatory damages.**

Thesearethejustificationsfor punitivedamagesthat often appear in thepopular debate; somearevalid, and
some are not. But first, some history.

C. A Brief History of Punitive Damages

Thenotion that total damages can exceed mer e compensatory damages hasalong history.** The Babylonian
Hammurabi Code,® the Hindu Code of Manu,* and the Bible® all contain references to the doctrine of
multiple damages. The Romansassessed multiple damagesfor certain offenses, and justified them by invoking
the need to constrain wealthy elites. In ancient Rome, quadr uple damageswer e a creditor'sremedy against

40

a1

42

43

44

45

Roeca, “Damages,” p. 514.
Ibid., citing Owen, “Punitive Damages in Products Liability Litigation,” Michigan Law Review, vol. 74 (1976), p. 1257.

Much of the following discussion is taken from the excellent historical exposition in Michael Rustad and Thomas
Koenig, “The Historical Continuity of Punitive Damages Awards: Reforming the Tort Reformers,” American University
Law Review, vol. 42 (1993), pp. 1284-1304.

Ibid., p. 1285, n. 79, citing Linda L. Schlueter and Kenneth R. Redden, Punitive Damages (2nd ed., 1989), vol. 1, p. 3,
n. 1.

Ibid., n. 80, citing James Sales and Kenneth Cole, “Punitive Damages: A Relic That Outlived Its Origins,” Vanderbilt
Law Review, vol. 37, p. 1119; and The Ordinances of Manu (Andrew C. Burnell trans., Oriental Books Reprint Corp.,
2nd ed., 1971) (1884), providing the ancient code of Indian law containing multiple damages, as set forth in Ma_ava-
Dharma-Castra.

Ibid., n. 81, citing Exodus 22:4, Deuteronomy 22:8, and Luke 19:8.
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debtors who didn't pay their debts for a year;* while part of the multiple damages may have been some
substitute for interest, a 300 percent interest rateis a bit high, and so we must conclude that the primary
purposeof thisfinewas punitive. Closer to home, in the 18th century, courtsassessed “ exemplary damages’
against the government for its oppressive treatment of a dissenting newspaper in the companion cases of
Wilkesv. Wood"” and Hucklev. Money.*® From then on, English courtsused exemplary damagesto punish and
deter the misuse of wealth and power .

" Ibid., p. 1286, n. 87, citing S.P. Scott, Corpus Juris Civilis: The Civil Law, vol. 4, p. 320 (1932).
" Ibid., p. 1287, n. 93, citing Wilkes v. Wood, 98 Eng. Rep. 489 (K.B. 1763).

8 Ibid., n. 94, citing Huckle v. Money, 95 Eng. Rep. 768 (K.B. 1763).
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In America, punitive damageswerefirst used in the 1780sand 1790s. Thefirst such award wasin Genay v.
Norris,® a malicious poisoning case. Punitive damages were later awarded in cases such as Coryell v.
Colbaugh,* a suit over breach of promise of marriage, and Boston Manufacturing Co. v. Fiske,* a suit over
patent infringement. Punitive damages were generally used against bullies who oppressed the weak and
power less, in cases of assault and battery, rape, and (what would now be called) sexual har assment.>? By the
end of the 19th century, the application of the doctrine shifted from powerful individuals to large
cor por ations.” Railr oads often had to pay punitivedamagestowomen, invalids, and children who wer ebadly
treated by conductors, porters, and other railway employees.> Judgesand juriesawarded punitive damages
in cases wher e the defendant exhibited willful and gross (but not criminal) disregard of a plaintiff'srights.

D. Out of Control?

Even assuming that punitive damages ar e justified, are the awardsin environmental casestoo high? Some
point tothe $5-billion awar d against Exxon asan examplein theaffirmative. Thepunitivedamageaward was
upheld by an Alaska federal district court on January 27, 1995, though it may still be appealed when the
entire Exxon case is done. The Exxon spill was the sixth largest on record; in 1978, the Amoco Cadizran
aground off the coast of France, spilling 68.7 million gallons of oil—six times as much as the Valdez.>®

Critics of punitive damages assert that:

e Compensatory damages, in many cases, areadequateto deter harm, and punishment, thetraditional
domain of criminal law, isnot an appropriate goal for civil law.

« Thewinnersand losersin theredistribution of wealth wrought by punitive damages awardsaren't
obvious. Common wisdom hasit that corporations ar e the oneswho ar e punished, but cor porations
themselvescan feel no pain. Theultimate costs of punitive damagesawar dsarebor neby acompany's
employees, stockholder s, the consumer, or all of these; excessmoney paid by cor porationstransates
into potentially higher consumer prices, and lower profitstranslateinto potentially lower dividend
paymentson the company'sstock. Onecommentator presentsthe effect of Exxon's punitive damage
assessment this way: “60 percent to 70 percent of Exxon stock belongs to individuals rather than
institutions. After tax deductions, Exxon isalready out $2.5 billion, $2 a share. Thepunitivedamages
could cost another $4 a share. There's that much less in assets to back the pensions of possibly
millions of people.” >

» Offsetting a plaintiff'slitigation expensesisn't an appropriate function of civil litigation (aside from
provisions that explicitly allow successful partiesto collect attorney fees). If the law doesn't allow
plaintiffsto recover certain damages (for instance, attorneys fees, or as-yet-unthought-of forms of
pain and suffering), they shouldn't be abletorecover for those damagesthrough the catch-all proxy

9" Ibid., p. 1290, n. 106, citing Genay v. Norris, 1 S.C.L. (1 Bay) 6 (1784).

% bid., p. 1291, n. 112, citing Coryell v. Colbaugh, 1 N.J.L. 77 (1791).

1 Boston Manufacturing Co. v. Fiske, 3 F.Cas. 957 (C.C.D. Mass. 1820) (No. 1681).

2 Rustad and Koenig, “The Historical Continuity of Punitive Damages Awards,” pp. 1292—1293.

%% Ibid., pp. 1294-1295.

** Ibid., pp. 1296-1297.
5 Even though the Amoco Cadiz spill was much larger, its legal ramifications were far less severe—the facts weren't the
same, and the Cadiz spill took place in a less litigious time. A U.S. court ordered the company to pay French plaintiffs
$235 million—none of it punitive damages. Shanthy Nambiar, “Exxon on trial! Again? CE Roundtable,” Chief
Executive, January 1995, no. 100, p. 62.

5 Nina Munk, “We're partying hearty!”, Forbes, October 24, 1994, pp. 89-90.
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of punitivedamages. If theplaintiffsdon't liketheserestrictions, they can push for changesin thelaw,
but using punitive damagesasa back-door way of collecting money thelaw doesn't entitlethemtoisa
blunt instrument for a delicate jab.

Multiple awar ds of punitive damages to multiple plaintiffs, which are often assessed, especially in
consumer products liability cases, are excessive punishment.*

" Roeca, “Damages,” pp. 514-515, citing Ghiardi and Kircher, Punitive Damages, Law and Practice (1982).
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Despiteits $5-billion punitive damages award, Exxon is still prospering, but thismay be misleading. Exxon
reported a profit of $5.28 billion in 1993 on revenues of $111 billion, and according to Standard & Poor's, it
still hasa coveted triple-A credit rating (which isthe highest one can get).* But Exxon hasn't had to pay the
$5 billion yet. According to Philip Dodge, senior vice president at Southeast Resear ch Partnersin Florida, if
appealsfail and Exxon hasto pay thefull $5 billion, the company'sdebt ratio could increase by asmuch as 30
percent, and a big part of operating profit could be used to service the debt. Any money actually paid may
have a delayed effect; the full payment period on the $1 billion settlement with the state of Alaska, for
instance, extends past the year 2000.*°

[1l. TOPUNISH AND DETER: THE CASE FOR THE CRIMINAL LAW
A. TheTroublewith the Debate

Defenders of the system of punitive damages point out that while punitive damages critics concentrate on
productsliability and medical malpractice, the expansion of punitiveawardshasmainly been in the ar eas of
intentional torts and business/contract actions; the areasthat get the most media attention aren't the areas
with the most punitive damages awards.*® According to some commentators, “judges and juries award
punitivedamageswith striking rarity toindividualsin suitsagainst manufacturers.” ®* Thepoint isalso made
that statements like “the average punitive damage award increased, in inflation-adjusted dollars, from
$43,000in 1965-1969 to $729,000 in 1980-1984—ajump of 1500 per cent” ® aremisleading, in that they report

8 Worldwide profit numbers are arguably misleading anyway, to the extent that different departments or geographical

areas in a company may be independent of one another. It may take substantially less than the total profits of a
company to make Exxon stop operating in Alaska.

%9 Nambiar, “Exxon on trial!”

0 Rustad and Koenig, “The Historical Continuity of Punitive Damages Awards,” p. 1306, n. 181.

. bid., p. 1307.

2 bid., n. 181, citing President's Council on Competitiveness, Agenda for Civil Justice Reform in America (August
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mean awar ds, not median awards. When dealing with means, a small number of very large awards can
dramatically skew theresults.®

Just about every substantive point made by onesidein thedebateisdisputed by the other side. For instance,
meansareoften mor e useful than medians. For instance, if acompany facesn punitivedamage awar ds, where
$u isthe mean award and $m isthe median, the total amount that the company will haveto pay in punitive
damageswill approach $np asn increases.** Themedian isan essential statistic, and should be used together
with themean, but aloneisn't very useful tothe company tryingto calculateits expected liability exposure.”

But to merely point out that punitive damages ar e high shows nothing. All punishments seem high to the
per son being punished.

1991), p. 6.
% Ibid.

% By the Central Limit Theorem of probability theory, if there are n punitive damages awards, if ay, ..., a, are the
amounts of the n punitive damages awards, each identically distributed and havin? a mean |, and if A is the average
amount of a punitive damage award (A = -, a;/ n), then for any 6 >0, P (|A -ul £d) > 1lasn— w.

% Of course, mean and median awards may not be the same across types of cases. Toxic torts, oil spills, medical
malpractice, and products liability are all different animals. Using overall means (or medians) will skew the results and
lead one astray when particular means or medians are called for. There, the problem isn't in whether one uses a
mean or a median, but in what sort of data one has, and the answer in such cases is to develop better means and
medians.
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But one can quibble with the rationale for imposing punishment in many cases. As Kenneth Adams of
Dickstein, Shapiro & Morin, one of the lead plaintiffs attorneysin the Exxon case, put it, the fine sends a
signal to Exxon; “prevention is better than recklessness. What went wrong was fundamental bad
management.”® Thisisn't literally true; “prevention” and “recklessness’ aren't opposites. It's possible to
have accidents without being reckless. Political scientist Aaron Wildavsky draws distinctions between
“anticipatory” societies, which try to prevent all accidents, and “resilient” societies, which try to find better
ways of managing accidents when they occur. Anticipation, Wildavsky argues, has its place but can't be
pushed too far. In thefirst place, preventing all accidentsisimpossible, since, by definition, though one can
predict thelikelihood of an accident, onecan't know them all. Accidentsar einevitable, even with all possible
care. Second, trying to anticipate all possible harm or risk meansthat resourceswill be misspent pursuing
expected accidents, which would lower the resources available to improve technology generally, enhance
safety elsewhere, or be ableto respond resiliently when an inevitable but unanticipated accident occurs.”’

In short, thereis such a thing astoo much prevention.

Nonetheless, punitive sanctions may sometimes be warranted. |f someone achievesill-gotten gains through
reprehensible activity, then forcing him merely to give up these gains, once discover ed, may not discour age
him from engaging in the activity in thefirst place. If compensatory damagesar e all onehasto pay, one may
per ceiveadvantagesto being recklessor maliciousand just payingthemoney if oneisdiscovered. But akey to
these hypothetical scenariosis some notion of recklessness, maliciousness, or intent to harm.

Thequestion “What makesgainsill-gotten?” should bethecentral question of the punitivedamagesdebate.
This section will argue that:

« Wecan't deter everythingwedon't like, nor do we want to.

* Deterrence gets more expensive as we have more of it, and it gets mor e expensive faster and faster.
The cost of each marginal gain is higher than the previousone.

*  When the activity we're trying to deter is an accidental by-product of an otherwise socially useful
activity, the costsof getting rid of the activity can exceed the benefitsof altogether eliminatingtheby-
product. Theonly way to get the*“ optimal” amount of such activitiesisby making everyonebear their
full coststhrough payment of compensatory damages.

e Weshould reserve punishment for caseswheretherearetruly “ill-gotten gains’—intent to harm or
violate the law, or instances of recklessness.

* In such cases, the criminal law is a more effective means of punishing bad behavior (and gives
gover nment the opportunity to punish blameworthy acts, even when they caused noinjury). Tort law
should be reserved for compensation.

e Thecriminal law will befairer in the following respects:

1) the burden of proof is higher when imposing punishment than when requiring compensation;

2) thecriminal finesgo tothe state and not to theinjured party (though theinjured party may also
bring a civil suit for compensatory damages);

3) punishmentsaremorepredictable, because appropriaterangesof punishment arewrittenintothe
statute establishing the criminal violation;

4) because of the guarantee against double jeopardy, the problem of multiple punishment for the
same cause of action does not exist; and

% Nambiar, “Exxon on trial!”

" For more on this, see Aaron Wildavsky, Searching for Safety (New Brunswick: Transaction Books, 1988). See also

William F. Baxter, People or Penguins: The Case for Optimal Pollution (New York: Columbia University Press, 1974).
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5) decisions to prosecute rest with public authorities vested with the task of punishing criminal
conduct and endowed with the discretion to distinguish between violations they feel are worth
prosecuting and those they don't.

B. Why WeCan't Deter Everything, and Why Only Intent to Har m and Recklessness Should Carry
Punitive Sanctions

We can distinguish four types of damage cases:

« Intent or knowledge—wher e the defendant caused damage intentionally or knowingly;
*  Recklessness—wher ethe defendant knew and conscioudly disregar ded a substantial and unjustifiable
risk that the damage would occur;
* Negligence—wher e the defendant should have known, but didn't, of a substantial and unjustifiable
risk that the damage would occur; and
¢ Innocent accidents—wher ethe damage occurred, but therisk of itshaving happened wasjustifiable
or insubstantial.
Pinning down just what “ substantial” and “justifiable” mean in thiscontext may involve having recourseto
generally accepted industry standards, the currently existing regulatory structure, or the ever-elusive
“reasonable person.”

In the first three of these cases, compensatory damages must be paid. That the plaintiffs should be
compensated, or “made whole,” for the damage they've suffered isn't disputed. In the case of innocent
accidents, where a casereally can be madethat no onewasat fault, the costsrest wherethey fall.® So either
thelaw providesfor the compensation of victims, or it deniesthem theright to recover altogether; in either
case, the compensation question is taken care of. The question, though, is: When should defendants be
punished for their behavior?

Thefirst two categories, intent and recklessness, involve knowledge and usually somedeliberation. In either
case, thedefendant intendsto either harm someone or to put someone under a substantial and unjustifiable
risk of harm.“From amoral standpoint,” Judge Friendly tellsus, “thereisnot too much difference between
the driver who heads his car into a plaintiff and the driver who takes the wheel knowing himself to be so
drunk that he probably will hit someone and not caring whether he does or not.”® These sorts of cases, we
want to punish, because intent to harm is reprehensible. Indeed, the Model State Punitive Damages Act
advocates a malice standard: “ The plaintiff must establish that the defendant’s actions showed malice. This
burden of proof may not be satisfied by any degree of negligence including gross negligence.” ° So far, 13
states require by statute that plaintiffs seeking punitive damages establish that the defendant acted with
malice (in at least sometypes of lawsuits), and two statesrequir e proof of malicethrough caselaw (see Table
2).

Negligence and innocent accidents, though, are different. Accidentswill alwayshappen, even under the most
responsible management. Thisisn't hyperbole; unlessonecompletely avoidsa particular industry, eliminating
all chance of an accident isliterallyimpossible. We can reduce accidents, though; by spending mor eresour ces
in prevention, wecan prevent moreaccidents, but these effortscost money, and the higher thelevel of safety,
themoreit coststo prevent each additional accident. If weweretotry toeliminateall accidents, wewould end
up going to extremelengths, spending countlessresour cesthat would bebetter spent elsewhere. For example,

% There is also a good case to be made for compensating accident victims, but it is tangential to the punitive damages

argument.

% Roginsky, p. 838.

% Model State Punitive Damages Act, § 6.
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research conducted at the Harvard Center for Risk Analysis indicates that different “life-saving
interventions’ can have wildly different costs per life-year saved (see Table 3).

Table 2: States That Have Established a Malice Standard for Punitive Damages by Statute or
CaselLaw

State Case

Arizona Rev. Stat. Ann. § 12-653.02-.03 (1992) (libel or slander)
California Civ. Code § 3294(a) (West Supp. 1993) (breach of noncontractual obligation)

Delaware Code Ann. tit. 18, 8 6855 (Supp. 1992) (health care malpractice insurance
action)

[llinois Ann. Stat. ch. 110, § 2-1115.05(b) (1995) (requiring evil motive or a reckless
and outrageous indifference to a highly unreasonable risk of harm and with a
conscious indifferenceto therights and safety of others)

Montana Code Ann. § 27-1-221 (1991) (requiring finding of actual malice or actual
fraud)

Nevada Rev. Stat. § 41.337 (1991) (libel or slander)

New Jersey | Rev. Stat. Ann. 8 2A:58C-5 (West 1987) (product liability)

North Cent. Code § 32-03-07 (Supp. 1991) (breach of noncontractual obligation)

Dakota

Ohio Rev. Code Ann. § 2315-21 (Baldwin 1992) (requiring that acts or omissions of
defendant demonstrate malice, aggravated or egregious fraud, oppression, or
insult)

Rhode Gen. Laws § 28.5-29.1 (Supp. 1992) (requiring conduct to be motivated by

Island malice or ill-will and that such conduct involverecklessor callousindifference

to statutorily protected right of others)

South Codified Laws Ann. § 21-1-4.1 (1987) (requiring willful, wanton, or malicious
Dakota conduct on part of defendant)
Texas Civ. Prac. & Rem. Code Ann. § 41.003 (1995) (fraud, malice, or wilful act or

omission or gross neglect in wrongful death actions; and specifically excluding
ordinary negligence, bad faith, or a deceptive trade practice)

Virginia Code Ann. 8§ 8.01-52 (Michie 1992) (allowing recovery of punitive damages for
willful or wanton conduct or recklessness evincing conscious disregard for
safety of others)
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State Case
Maine Firth v. City of Rockland, 580 A.2d 694, 697 (1990); Tuttle v. Raymond, 494
A.2d 1353, 1361-62 (1985)
Maryland Owens-l1linoisv. Zenaobia, 601 A.2d 633, 653 (1992)

Sour ce: Rustad and K oenig, “ TheHistorical Continuity of Punitive Damages Awards,” p. 1279, n.
64; and other sour ces.

The most expensive life-saving intervention the Harvard group looked at was chloroform private well-
emission standards at 48 pulp mills, which cost $99,351,684,000 per life-year saved.” That's almost $100
billion. That's 100 million timestheamount of money needed to save onelife-year thr ough flu vaccinations(at
$1,000 per life-year saved). A liability rulethat encouragestoo much investment in trivial safety devicestakes
resour cesaway from countlessother uses, some of which may savemorelives. In other wor ds, thereissuch a
thing as overdeterrence. Theway to deter appropriately isto make people bear thefull costsof their actions,

and that goal isalready served by compensatory damages (which include out-of-pocket costs, aswell as” pain
and suffering” awards).

71

to 10 life-years saved.

Saving one year of one life is one life-year saved. Saving 10 years of one life, or one year of 10 lives, both correspond
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Asfor negligence, it'stemptingto say that all onehastodo

Table3: Costsper Life-year Saved of to be nonnegligent is to avoid negligence. But not acting

Different “Life-saving I nterventions’ negligently ismorecomplicated than it seems. Negligence,
. ) after all, iswhen you don't know, but should know, of a
Intervention Cost/lifeyear g pgantial and unjustifiable risk that damagewill occur .
saved In other words, negligenceisn’t an intentional act, but isa
- failure of knowledge. Failures of knowledge are
Influenza vaccination $1,000  ynintentional and therefore, in a sense, “accidents’: like
) innocent accidents, negligent accidents can be remedied,
Helmet protection $2,000 1yt only by spending resour cesto educate oneself and act
. . in accordancewith that knowledge. By spending moreand
quklng cessation $6,000 mor e money, one can identify and remedy one's negligent
advice activities—but totally eliminating accidents, negligent or
otherwise, isimpossible. Negligent actor s should bear the
Breast_ cancer $17,000 costs of their actions. If they areforced to do so, they will
screening avoid acting negligently as long as the costs of avoidance
. are less than the costs of the negligent accidents
Speed limit $45,000 themselves. Thus, compensatory damages are alr eady an

Highway improvement $64.000 adequate deterrent to negligence.
Radon control $141,000 Courts r_:\nd'legislatur.@, when describing the sort of
conduct justifying punitive damages, tend to use phrases
Asbestos control $1,865,000 like*willful, wanton misconduct,” “recklessor conscious
disregard for the safety of others” or “oppressive,
Benzene contr ol $14,153,000 fraudulent, malicious, or outrageous conduct.”® As one
classic handbook on the law of damages describes the

Radiation control $27,386,000  purpose of punitive damages:

Source: Tammy O. Tengs, Miriam E.
Adams, Joseph S. Pliskin et al., “Five-
Hundred Life-Saving I nterventions and
Their Cost-Effectiveness,” Journal of
Risk Analysis, val. 15, no. 3 (1995), pp.
369-390.

2 Roeca, “Damages,” p. 515.
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Since [punitive] damages are assessed for punishment and not for reparation, a positive element of
consciouswrongdoing isalways required. It must be shown either that the defendant was actuated by ill
will, malice, or evil motive (which may appear by direct evidence of such motive, or from the inherent
character of the tort itself, or from the oppressive character of his conduct, sometimes called
“circumstancesof aggravation” ), or by fraudulent disregard of therightsof others. “ Grossnegligence” is
a somewhat ambiguous expression. I n the sense of extreme carelessness merely, it would probably not
suffice, but only when it goes further and amountsto consciousindifferenceto harmful consequences.”

Or, asanother commentator putsit more specifically, in the case of chronic environmental damage: ™

1. In those exceptional circumstances where an activity isengaged in for a purely improper purpose or
motive, liability predicated on the actual or express malice standard isa distinct possibility.... Moreover,
when there exists direct or circumstantial evidence of spite, ill-will, or revenge as the real purpose or
motive behind the activity, punitive damage liability reaches its highest probability. I n these cases, risk
and utility considerationsarelargely irrelevant because the utility which the defendant gains (satisfaction
from seeing harm inflicted) isnot a kind of utility that is socially recognizable or legally cognizable....

In the decisions in which the punitive damage liability was sustained on the basis of evidence supporting a
standard of recklessness, consciousindifferenceto therightsof others, or similar standard, therewere present

several common factual demonstrations.

1) Defendant possessed a knowledge or awarenessthat its operations were discharging or emitting
some hazardous or harmful substances into the air, water or ground....

2) Defendant possessed the knowledge or awareness that its activities were producing harm to the
plaintiff or invading the plaintiff'srights to the beneficial use of itsland....

3) In all of the cases the defendant had knowledge of a means or method by which to reduce or
eliminate or abate therisk or harm resulting from its activities....

4) After the defendant is possessed of the knowledge identified in items 1), 2) and 3) and then
failsto act, the risk of punitive liability attaches.”

Thisisthetheory—intent and recklessness can support a punitive damages decision; lesser wrongscan't. In
practice, though, these conditions ar e often observed in the breach.” Courts often stray from these rules of
thumb. Thestandard variesfrom “recklessindifferenceand disregard of thelaw” toastandard just short of

73

74

75

76

Ibid., citing McCormick, Handbook of the Law of Damages 8§ 79, pp. 280-282 (1935).

| use the adjective “chronic” because conditions 2(1) and 2(2), for instance, don't apply to cases of “episodic”
environmental harm such as oil spills. For the episodic cases, the language in the following passage can be changed,
for instance, in the following way: 2(1) “Defendant possessed a knowledge that its operations carried with them a
substantial and unjustifiable risk of discharging...,” and 2(2) “Defendant possessed the knowledge or awareness that
its activities had a substantial and unjustifiable risk of producing harm....” This is, in effect, the definition of
recklessness.

Boston, “Environmental Torts and Punitive Damages (Part One),” pp. 37-38.

Punitive damages are misapplied in other types of cases as well, and the problems presented here exist across the
board. But for the purposes of this paper, | am going to concentrate on environmental cases.
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actual intent to commit the specific act in question.”” Different courtsdiffer on to what extent one can imply
the defendant's state of mind from his conduct.™

T Albert J. Slap and Alan C. Milstein, “Punitive Damages in Toxic Tort Actions: Vindication for Victims,” Trial, November
1989, p. 86.

78

Ibid., citing Baker v. Marcus, 114 S.E.2d 617 (Va. 1960); and Branch v. Western Petroleum, Inc., 657 P.2d 267 (Utah
1982).
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Some courtsdivor cetheavailability of punitivedamagesfrom the precise natur e of the defendant'sconduct,
by considering violations of laws (even without intent) to be grounds enough for considering punitive
damages. Theboundariesset up by environmental laws may demar catethelinethat someonehasto crossfor
his actions to exceed simple carelessness.” In Tant v. Dan River,® homeowners sued the corporation Dan
River for negligencein allowingitsboiler system to emit a black, sooty material which damaged their homes
and property. The South Carolina Supreme Court upheld the punitive award, saying that:

The testimony and evidence at trial indicated Dan River was aware of emission problems with its boiler
system prior to receiving complaintsfrom the homeowners. I nternal memorandaindicated Dan River had
knowledge the boiler system was in “ poor mechanical shape because of age,” and was “ on the ragged
edge’ relative to compliance with state regulations. Approximately three weeks after the homeowners
initially complained of damage from emissions, a Dan River employeefiled an internal report confirming
that emissions from the boiler chimney were “at times well above the state and federal air pollution
control standards’ and reporting he had recorded as many as ten violations in a single day. A jury
question as to punitive damagesis presented when thereis evidence of a statutory violation.®

Thisishow, in fact, punitivedamagesar e often applied. But theactual cir cumstanceswher e punitivedamages
may be appropriate are not quite as broad asindicated in the above standard from the Dan River case:

e |f someoneisharmed asaresult of malice or recklessness, punishment is appropriate.
* |If someonedeliberately violatesalaw, for instance, by engaging in criminal activities such asfraud,
punishment is appropriate.
* If the harm is a result of an accident or mere negligence, punishment isn't appropriate (though
compensatory damages and statutory fines may be appropriate).
Sometimes, deter mining whether something wasintentional, reckless, negligent, or accidental ismor edifficult
than it seems. In most asbestos litigation, the plaintiff worked in a shipyard during World War 11, in an
atmospher e per meated with asbestos dust. In most jurisdictions, juries determine whether the defendant's

" bid., citing Iron Mountain Security Storage Corp. v. American Specialty Foods, Inc., 457 F.Supp. 1158, 1165 (E.D.Pa.
1978).

8 pid., citing Tant v. Dan River, Inc., 345 S.E.2d 495 (S.C. 1986). See also Boston, “Environmental Torts and Punitive
Damages (Part Two),” Journal of Products Liability, vol. 14 (1992), p. 171.

8. Boston, “Environmental Torts and Punitive Damages (Part Two),” p. 171, citing Tant, p. 496. Statutory violations
being enough for punitive damages isn't typical; see Murphy v. Amoco Production Co., 729 F.2d 552 (8th Cir. 1984),
where Amoco didn't comply with an environmental statute it believed to be unconstitutional. The court held that while
the violation was clearly intentional, because the defendant honestly believed the statute was unconstitutional, there
was no “oppression, fraud, or malice” and so no grounds for punitive damages.



26 Reason Foundation

conduct duringthe 1930sand 1940s can be considered “ consciousdisregard for safety.” But it'sdifficult for a
jury to forget its modern notions of what is currently common knowledge or acceptable, reasonable
behavior—including its modern awareness of environmental pollution, health hazards, and medical
technology.® Half a century ago, responsible business practice was a lot different, and much of today's
knowledge about health and environmental risks simply didn't exist. As one commentator put it, “It isa
labor some task to take a jury back those same 20 or more years, arm them with the information then
available, and ask them to plot the cour se of conduct for adefendant manufacturer, disregar dingthemedical
state of theart asit exists [today].” ® And yet it must be done.

C. Why We Should Prefer to Punish Using the Criminal Law

Thecriminal law already existsasaway of punishing intentionally bad behavior. In 1958, Henry Hart, law
professor at Harvard University, described different proposed distinctions between criminal and civil law:

8 Roeca, “Damages,” p. 520.

83 Ibid., pp. 520-521, citing Parnell, “Manufacturers of Toxic Substances, Tort Liability and Punitive Damages,” Forum,
vol. 17 (1982), p. 967.
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e “Cancrimesbedistinguished from civil wrongson theground that they constituteinjuriesto society
gener ally which society isinterested in preventing?” ® No; society'salsointer ested in peoplehonoring
contracts and avoiding traffic accidents.

* “Doesthedistinction lie in the fact that proceedings to enforce the criminal law are instituted by
public officials rather than private complainants?”® No; the government brings all sorts of civil
enfor cement actions—for instance, for an injunction or to recover acivil penalty.

e Arecrimes any things that are called crimes? “So vacant a concept is a betrayal of intellectual
bankruptcy. Certainly, it poses no intelligible issue for a constitution-maker concerned to decide
whether to make use of "the method of the criminal law." Moreover, it is false to popular
under standing, and false also to the under standing embodied in existing constitutions. By implicit
assumptionsthat aremor eimpressivethan any explicit assertions, these constitutionsproclaim that a
conviction for crimeisadistinctiveand serious matter—a something, and not anothing. What isthat
something?” %

The key—the “something,” as Hart puts it—is society's moral condemnation. We condemn murder, for
instance, in away that wedon't condemn run-of-the-mill (non-alcohol-related) traffic accidents. Accordingto
John Coffee, professor of law at Columbia University, what most distinguishes criminal law from civil law
(and particularly from tort law) is:

its operation as a system of moral education and socialization. The criminal law is obeyed not simply
because thereis a legal threat underlying it, but because the public perceivesits normsto be legitimate
and deserving of compliance. Far morethan tort law, criminal lawisa system for public communication
of values. Asaresult, thecriminal law often and necessarily displaysa deliberate disdain for the utility of
the criminalized conduct to the defendant. Thus, while tort law seeks to balance private benefits and
public costs, criminal law doesnot..., possibly because balancing would undercut the moral rhetoric of the
criminal law. Characteristically, tort law prices, while criminal law prohibits.?’

Thisgenerally ought to bethecase, but in practicethedistinction issometimesblurred. Onebig exception to
theruleisthepractice of awarding punitivedamagesin civil cases. Thisis, in fact, what Justice Foster of the
New Hampshire Supreme Court meant when hesaid that punitivedamages* deform[ed] thesymmetry of the
body of the law.”

But the distinction between civil law and criminal law isn't merely academic. There are real differences
between the two sorts of law. For one thing, civil law requires a plaintiff. Thisis problematic for punitive
damages. Compensation centers on the harm to the plaintiff, but punishment centers on the inherent

8 Henry M. Hart Jr., “The Aims of the Criminal Law,” Law and Contemporary Problems 23 (1958): 401, p. 403.
% bid., p. 404.

% Ibid.
87 John C. Coffee Jr., “Does “Unlawful' Mean “Criminal'?: Reflections on the Disappearing Tort/Crime Distinction in
American Law,” Boston University Law Review, vol. 71 (1991), pp. 193-194 (first italics are mine, second italics are
the author's).
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reprehensibility of theact. How, then, doesone punish reprehensiblebehavior that (fortunately) didn't harm
anyone? The criminal law already has a way of dealing with this. In criminal law, it'sthe bad act, not the
injury, that createsthe cause of action, so the gover nment can punish wrongdoer sfor their intent, whether or
not they harmed anyone.

Thereare other differences between civil and criminal law. For example:

The standard of proof required to impose punishment is higher in criminal law—which is

appropriate, since punishment isamoreseriousmatter than compensation, and we should therefore

maintain high levels of protection to avoid mistakesin punishment;

Theinjured party doesn't keep criminal fines—which is appropriate, since:

1) punitive damages are a blunt and inappropriate way of compensating plaintiffs for taking the
troubleto sue;

2) thedefendant'sconduct should be properly thought of asan offenseagaingt society at large, not an
offense against the plaintiff in particular (sincethe plaintiff hasalready been compensated asfar
asthelaw allows), so the damages awar ds should go to the state; and

3) if kept by the plaintiff, punitive damages awar dscan intr oduce an element of moral hazard onthe
plaintiff'sside, since they can give him too lar ge an incentiveto suein borderline frivolous cases.

Criminal punishments are usually more predictable than civil fines, since criminal violations
generally have fixed, definite penalty ranges. While judges, as a general rule, have had broad
discretion, they are bound by the minimum and maximum penalties in the statute. This is
appropriate, because fairness requires that potential offenders be put on notice as to the specific
consequences of their actions.

Theguarantee against doublejeopardy ensuresthat nooneiscriminally punished twicefor thesame
cause of action.

Decisions to prosecute criminal violations rest with public authorities vested with the task of
punishing criminal conduct and endowed with the discretion to distinguish between violations they
feel are worth prosecuting and those they don't. This, too, is appropriate; since the defendant's
conduct isa harm to society at large, the decision of whether and how to prosecute him should rest
with representatives of society at large—that is, the executive branch.

As the following sections will explain, these are important safeguards to maintain because of the serious
nature of punishment. By contrast, the current, ad hoc, system of determining punitive damages has
significant costs. According to lawyer Theodore Olson of the Civil Justice Reform Group,

Despite their similarity to criminal fines, punitive damages are generally imposed without any of the
systemic protections afforded by our form of government to shield defendantsfrom arbitrary and extreme
punishmentsin criminal cases.... |n criminal cases, arbitrary action ischecked to a significant degree by
thedivision of the power to punish among the three branches of government that typically wield power at
thefederal and statelevels. Thelegidative branch hastheresponsibility prospectively to define proscribed
conduct and suitable levels of punishment. The executive branch has the duty to serve as the
“disinterested prosecutor with the unique responsibility to serve the public, rather than a private client,
and to seek justice that is unfettered.” The judicial branch customarily imposes a penalty within
legislative constraints after considering the recommendations of the prosecutor, and administers a
panoply of procedural safeguards to ensure that alleged wrongdoers are treated fairly.

Thus, before criminal punishment may be imposed, an individual has the right to foreknowledge of a
generalized but clear legislative statement of what is prohibited and what shall be the penalty for deviation
fromtheprescribed norm; a* prosecution” by a public official sworn to uphold the public welfare, bound by
an oath to comply with the Constitution and held accountable to seek justice and not retribution or private
gain; and ajudicially supervised enforcement proceeding to ensurethat punishment may beimposed only for
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violating clear standards and that punishments will be consistent, predictable and not excessive.... These
important institutional controls... are almost completely lacking in the punitive damage system.®

D. Some Advantages of Criminalizing Punitive Sanctions

1. Higher Burdens of Proof

8 Theodore Olson testimony, pp. 3-6.
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For compensatory damages, the bur den of proof isnot very stringent. For criminal prosecutions, on the other
hand, the burden of proof issubstantial, as anyone who haswatched the O.J. Simpson trial now knows. As
Olson putsit, “Criminal defendants receive numerous procedural rights not available to punitive damage
defendants|in acivil suit]. For example, acriminal defendant may beentitled to a specific finding of criminal
intent beyond areasonable doubt by a unanimousjury befor e he can befined $500, but the sameindividual
or corporation may be fined $5 million or $5 billion for the same conduct in a civil suit with none of these
prote%(t)ions.” ® Moreover, rights like the privilege against self-incrimination usually don't apply in civil
cases.

Why are higher burdens of proof necessary for punishment?

Let'sfirst consider the pitfallsof awarding compensatory damages. When awar ding compensation, courtscan
maketwo sortsof mistakes. Oneisto deny acompensatory awar d to adeserving plaintiff, unjustly leavingthe
defendant with hismoney. Another mistakeisto award compensatory damagesto an undeserving plaintiff,
unjustly depriving the defendant of his money. In the compensatory damages context, we usually feel that
either of theseinjusticesareequally bad, and so wefeel no need to guard against one of them mor evigilantly
than against the other.

Inthecriminal context, wethink differently; asthesaying goes, “ Better toreleasen guilty men than to convict
an innocent man.”* The greater we feel n should be, the more willing we are to guard against unjustly
convicting the innocent, and the mor e stringent our burden of proof should be.

8 Ibid., p. 11.

% Juzwin v. Amtorg Trading Corp., 705 F.Supp. 1053 (D.N.J. 1989) (“Juzwin I”), p. 1055.

%1 Credited (perhaps apocryphally) to just about everyone, including Socrates (n = 1), Voltaire (n = 1, n = 100), Ayatollah
Hossein Ali Montazeri (“in Islam,” n = 1), USC basketball coach George Raveling (n = 4), lawyer Bruce Rosen (n = 9),
Justice Cardozo (n = 10), Justice Douglas (n = 10), William Blackstone (n = 10), Missouri circuit court judge Frank
Connett (n = 12), Hong Kong politician Martin Lee (n = 99), London police commissioner Sir Peter Imhert (n = 100),
Benjamin Franklin (n = 100), and Fort Worth Police Department doctor of psychology lan McKenzie (n = 5,000). The
adage is reported without attribution (typically as an “old adage” or a “centuries-old dictum”) forn =1, n =5, n = 10,

n =20, n =100, and n = 1,000. A British lawyer is said to have reported a value of n = 99 to a professor from the
People's Republic of China, who then asked him, “Better for whom?” Dominic Lawson, “Notebook: The voters want
cash, Mr. Clarke,” Daily Telegraph, April 8, 1995, p. 17. Compare, for an opposite perspective, Major Nungo,
Colombian military prosecutor: “Better to condemn an innocent man than to acquit a guilty one, because among the
innocent condemned there may be a guilty man.” “Colombia: dirty work at the crossroads,” Latin America, January 30,
1976.
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How doesthis apply to the punitive damages context? The punitive damages ver dict, asitsnameimplies, is
punitive; it comes with the stigma of blameworthiness attached to it, and it doesn't serve to compensate
anyone. If someone's unjustly assessed a punitive damages award, that person loses a lot of money and
reputation. But if theopposite mistakeismade—if a punitive damagesaward isnot awar ded wher eit should
be, there may be not enough deterrence, but none of the parties to the present case are actually hurt. All
plaintiffs have already been compensated by compensatory damages.

Since the costs of unjustly awar ding punitive damages are much greater than the costs of mistakenly not
awar ding them, it makes senseto use higher standards of proof for punitive damages ver dicts. One obvious
way of doing thisis by actually prosecuting intent to harm and recklessness cases criminally, and calling
punitive damages “ criminal fines.”

2. The Plaintiff Wouldn't Keep the Money
According to Olson:

The punitive damage system... is driven exclusively by private litigants and their lawyers, who have a
personal, private interest in the outcome of the litigation and are unfettered by executive duties and
responsibilitiesor by the accountability imposed by the democratic process. I ndeed, plaintiffs lawyersare
bound to servetheir private clients, not the public, and almost always have a direct, material and purely
personal interest in inflicting the greatest possible punishment in every case.*

Of cour se, thisonly describestheactionsof thosewho set themachinery in motion. Just because lawyer swant
thegreatest punishment doesn't mean that punishment isinevitably rendered. Thelawyer shaveto convincea
jury, and the defendants have an opportunity to convince thejury otherwise; the decision is still thejury's.
But allowing private plaintiffsto keep punitive fines does carry with it some problems.

First, since punitive damages punish offensesto society at lar ge, not to theindividual injured party (who has
already been compensated by compensatory damages), allowing the injured party to keep the money is
inherently inappropriate. These sorts of fines ought to go to the government (in its capacity as guardian of
public peace).

Second, allowing injured partiesto keep punitive awards increasesthe incentive for frivolous suits.

Notethat whiletheBritish “loser pays’ system makesfrivoloussuitslesslikely (asit makesmeritorioussuits
more likely), neither the British system nor the American system can bar frivolous suits. The American
plaintiff will bringaweak caseif hispotential judgment islargerelativeto hisown attor ney'sfees; theBritish
plaintiff will bring a case just as weak if his potential judgment is large relative to total attorney's fees.
Anything that increasesthe size of the potential judgment—such astheavailability of punitive damages—wiill
increasetheprobability of any lawsuit, including afrivolousone. Conver sely, anything that decr easesthesize
of the potential judgment—such as removing the availability of punitive damages—will decrease the
probability of any lawsuit, including a meritorious one.

But a“loser pays’ systemisthebest way to encouragemeritorioussuitsand discour agefrivoloussuits. | f such
a system is adopted, the problem of poor plaintiffs not having the means to sue rich corporations should
become a nonissue. The problem of frivolous environmental suits, however, is especially acute in a world
wher e standing, mootness, ripeness—and other doctrinesthat oncekept frivoloussuitsout of court entirely—
have been significantly eroded.”

2 Theodore Olson testimony, pp. 9-10.

% See Michael Greve, The Demise of Environmentalism in American Law (Washington: The AEI Press, 1996) for a

discussion of the erosion of standing and other doctrines. (See also Huber, Liability; and Olson, The Litigation
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3. Punishments Would Be More Predictable

At present, says Olson, “most courts give juries exceedingly wide latitude in calculating the amount of the
award.”® Theresult isthat:

Punitive damages are assessed and spontaneously imposed by juries randomly selected for a single case
with little more guidance than a vague and general admonition to consider the primary goal of deterrence
and the secondary goal of retribution. But juries cannot be expected to eval uate punishment levelsbased
upon consideration of society's priorities and standards the way that legislatures do when they establish
criminal penalties. Juries lack the information, training and time to do anything like that. Thus,
individual juries establish their own punishment regime, applicable only to a single case, but often with
far-reachingimplicationsfor society, without thetools, information, competence, experienceor leavening

features of the legislative process.”

Explosion.) Greve's thesis is that the erosion of standing rules has begun to be reversed in recent years.
% Theodore Olson testimony, p. 11.

% Ibid., p. 8.
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Supporters of punitive damages sometimes ar gue that the unpredictability of punitive damagesis, in fact,
their strength; anything predictablewould smply beconsidered a* cost of doing business.” But costsof doing
business have a deterrent effect, just like any other costs, and have the added advantage that outside
observerscan estimatewhat that deterrent effect will befor any cor poration. In addition, overly broad jury
discretion raisesdue process concerns. Fairnessrequiresthat potential offendersbeput on noticeasto what
the punishment will befor their misdeeds, if they should commit them. Potential offender salready know their
potential exposureto compensatory damages; it's the amount of actual damage they cause. But no one can
predict what ajury will award in punitivedamages; punitive damagesawar dstend tovary greatly. AsJudge
Lee Sarokin commented on punitive damages, “No statute would be permitted which failed to set the
maximum possible penalty faced by a defendant. Although the penalty imposed in a civil matter may far
exceed that provided for under a criminal statute for the same conduct, none of the same safeguards are
provided.”® If every jury is different, the uncertainty undercutsthisideal.

And not all courtsfollow thegeneral rule of thumb of limiting punitive damagesawar dsto casesof intentional
infliction of harm or recklessness. “ Penaltiesar eregular ly assessed pur suant to constantly evolving common-
law tort theoriesthat arise ad hoc from court decisions, often after the conduct for which the punishment is
imposed. The standards of liability not only are vague, highly subjective and retroactive, but vary widely
from stateto state, ranging from "malice’ at oneend of the spectrum to “rudeness at theother with everything
from “recklessness to ‘negligence' in between,” " according to Olson.

If, instead, recklessness and intent to harm were madeinto criminal violations, the statute that established
these violations would say what the punishment was going to be. And if plaintiffsin cases of negligence or
accidents wer e limited to compensatory damages, then potential defendantswould know that their liability
would belimited to the harm that they caused.

4. The Problem of Multiple Punitive Damages Would Be Alleviated

Even if one accepted the concept of assessing punitive damages in civil cases, the practice of awarding
punitivedamagesto several plaintiffsfor the same causeof action isinappropriate. I n product-liability cases,
companies can be sued by hundreds or thousands of separ ate people, and uncoordinated juries may award
punitive damages in each of the cases. Any individual award may be reasonable, but if so, then a hundred
such awards combined clearly aren't. The cumulative effects of these awards aren't reviewable by a court,
since each award comes from a separ ate case. M or eover, multiple punitive damage awar ds can bankrupt a
company or otherwise deplete the assets that would otherwise go to pay future plaintiffs compensatory
damages. “If thereisalimited fund, priority should be given to compensating those who have been injured
rather than conferring windfalls on those who have already been compensated,”® according to Judge
Sarokin. Or, in thewords of Judge Friendly,

% Juzwin I, p. 1055.

9 Theodore Olson testimony, pp. 6-7.

% Juzwin I, p. 1055.
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Thelegal difficultiesengendered by claimsfor punitive damageson the part of hundreds of plaintiffsare
staggering.... We have the gravest difficulty in perceiving how claims for punitive damagesin such a
multiplicity of actions throughout the nation can be so administered as to avoid overkill. [One could
instruct] thejurythat it “ may consider the potentially wide effect of the actions of the corporation and, on
the other hand..., the potential number of actionssimilar to thisoneto which that wide effect may render
the defendant subject.” Yetitishard to see what even the most intelligent jury would do with this, being
inherently unable to know what punitive damages, if any, other juriesin other states may award other
plaintiffsin actions yet untried.”

% Roginsky, p. 839.
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Judge Friendly went on to imagine a system in which the jury is allowed to assess one punitive award to be
held and appropriately distributed among all successful plaintiffs, but conceded that “even asto thisthe
difficultiesar eapparent.”*® Most plaintiffsin masstoxic tort actionswill sue separ ately, independently of one
another, and no oneknowsahead of timehow many plaintiffswill exist. M ultiple claimscould be consolidated
into onelarger lawsuit, but that can generally only be done under limited circumstances,’® and it wouldn't
preclude other plaintiffsfrom coming along later ' In reality, then, a defendant will probably haveto deal
with many separate plaintiffs, each with its own jury which will decide how much to assess in punitive
damages.

Some manufacturer s have claimed that multiple awar ds of punitive damagesviolatetheir fundamental due
process and double jeopardy rights, but these arguments have mostly failed in court;*® such guarantees
generally protect people against abusesby gover nment, and arenot applied to problemsof privatelitigation.
Thelitigation against the phar maceutical manufacturer Richardson-Merrdl illustratesthe problem; after
fraudulent behavior was discovered that led to the marketing of the hazardous drug MER-29, over 1,500
per sonal injury actionswer e brought against the manufacturer. Only threecasesactually resulted in awards
of punitivedamages, but some courtsrecognized that awar ding punitivedamagesto multipleplaintiffsfor the
same cause of action could cause the bankruptcy of the company.'

Whether punitivedamagescan lead to bankruptcy is, initself, an irrelevant question. If |, whosenet worth is
lessthan $1 million, save $1 million by engaging in reprehensible conduct, it may beappropriatefor plaintiffs
todrivemeinto bankruptcy. Indeed, sincel can't pay thefull $1 million, such punishment may not be har sh

199" |pid., pp. 839-840, n. 11.

101 Alan Schulkin, “Mass Liability and Punitive Damages Overkill,” Hastings Law Journal, vol. 30 (1979), pp. 1803-1804.
192 ynder limited circumstances, a class action suit can preclude future claims, but this happens rarely, and it's unclear
whether this is desirable. We don't want to preclude legitimate suits, or make the success of some plaintiffs depend
on the success of others. Moreover, mandatory class actions are generally unavailable in toxic tort contexts. See
David Lafferty, “Juzwin v. Amtorg Trading Corp.: Multiple Assessments of Punitive Damages in Toxic Tort Litigation,”
Pace Environmental Law Review, vol. 8 (Spring 1991), p. 647, citing In re School Asbestos Litig., 789 F.2d 996, 1006
(3d Cir. 1986); In re Temple, 851 F.2d 1269, 1273 (11th Cir. 1988); In re Dalkon Shield IUD Prod. Liab. Litig., 521
F.Supp. 1188 (N.D. Cal. 1981), cert. denied, 459 U.S. 1171 (1983), vacated, 693 F.2d 847 (9th Cir. 1982).

193 Roeca, “Damages,” p. 520, n. 110, citing Neal v. Carey Canadian Mines, 548 F.Supp. 357 (E.D. Pa. 1982), p. 376.
194 1pid., p. 519. To the extent that courts refuse to award punitive damages against companies that may go into
bankruptcy, they may end up policing the double jeopardy problem (if for the wrong reasons), but this is a very messy
and incomplete, and therefore undesirable, way of dealing with the problem.
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enough. Thereal problem occurswhen defendants are being punished more than once for a single cause of
action, which, on itsface, isinappropriate.

If we were to deal with this situation using the criminal law, on the other hand, all plaintiffs would be
adequately compensated with compensatory damages, whilea separ ate, uniquecriminal trial for the separate
offense of inflicting harm intentionally or recklessly would decidethe question of blameworthinessand inflict
onepunishment. (How to deal with the problem if punitivedamages continueto beawarded by juriesin civil
casesisaddressed later in thispaper.)

5. Other Protections

Thesearen't theonly protectionsthat criminal law offers. Under criminal law, thankstotheprivilegeagainst
sdf-incrimination, defendantshaveslightly mor e protection against havingto giveevidencethat would lead to
theimposition of punishment—though thismay be of little benefit, asthe privilege against self-incrimination
generally doesn't apply to cor porations (which arethe most affected by punitive damages), and in any case
doesn't protect written documents. Also, under criminal law, it ismoredifficult for thegover nment toamend
itsaccusation in mid-trial than it isfor aprivate plaintiff to amend hispleadingin a civil case—though here,
too, the differences may well be dight in practice. For a fuller discussion of these, the interested reader is
referred to Walter Olson'sdiscussion in The Litigation Explosion.’®

Perhaps more importantly, under criminal law, decisions to prosecute rest with public authorities; these
authorities are vested with the task of punishing criminal conduct, and endowed with the discretion to
distinguish between violationsthey believe areworth prosecuting and thosethat arenot. Judgmentsof social
blameworthiness ar e r eflections of a certain societal morality, which should be enfor ced not at the whim of
individuals with their own views of who should and shouldn't be prosecuted, but at the discretion of
representatives of the community. Thethreat of private“ vigilantism” isalready especially acutein aworld
wher e plaintiffs do not need to be harmed to bring suit; in a previous day, because of the doctrines of
standing, ripeness, and mootness, such claims generally wouldn't even seetheinside of a courtroom. When,
through citizen suits, plaintiffs can bring environmental cases under actual environmental laws without
having standing (i.e., actually being har med), and wher e courtsread unclear laws broadly enough to create
legal requirementswherenoneexisted previously, allowing punishment to proceed at thewhim of individual
plaintiffs would mean giving important law enforcement functionsto courts, who must hear the cases that
plaintiffsbring. This, in turn, would lead to a usur pation of executive authority by the judiciary.'®

Over the centuries of its evolution, criminal law has come to embody a host of protections for innocent
defendants. These protectionsare appropriatefor situations—like cases wher e punitive damages are being
sought—wher e people are being punished. These rules would make it more difficult to impose a punitive
damages award, but that's not why the protections are valuable. Rather, they are valuable because of the
seriousnatureof punishment. First, sncemistakenly punishing theinnocent isconsidered much moreserious
than mistakenly not punishing the guilty, punishment should embody a great deal of defendant protection.
Second, theinnocent aswell astheguilty havelegitimate privacy inter estsand deser veto know what they're
being accused of and how much they stand to loseif convicted—all the mor e so since defendants should be
presumed innocent until proven guilty. And third, even the guilty should be punished fairly and predictably.

V. CASE STUDIES: DOSAND DON'TS

195 Olson, The Litigation Explosion, ch. 5-6.

196 As noted above, see Greve, The Demise of Environmentalism (and also Huber, Liability; and Olson, The Litigation
Explosion), for a discussion of the erosion of standing and related doctrines. See Greve particularly for a discussion of
judicial deference to the abstract and often unattainable stated goals of environmental legislation.
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Even though this paper arguesthat punishment should bereserved for the criminal law, the same general
principles set forth earlier in the paper still apply if punitive damages continue to be awarded by courts.
Intent to harm or recklessness merits punishment; mere negligence or accidental harm doesn't.

Later inthispaper, | will arguethat if punitive damages continueto be awarded in civil cases, their purpose
should beto deter and they should bear somerelation to theamount of money thedefendant saved (if any) by
his behavior.

Theseprinciplesallow usto evaluate specific punitivedamagesawar dsto deter minewhether or not they were
justified. The following examples illustrate cases where defendants were rightly punished (the cases of
asbestos manufacturersand Ramsey Associates), wher e defendants werewrongly punished (the case of the
Exxon Valdez), and wher edefendantswer erightly not punished (the case of Ashland Oil and the L ove Canal
case involving Hooker Chemical and Occidental Petroleum).””” Keep in mind that punishment (is the
defendant mor ally blameworthy?) must bedistinguished from conceptssuch asliability (should thedefendant
pay?): a firm may rightly be required to pay compensatory damages, but also not be subject to punitive
damages or other punishment.

A. Those Who Were Rightly Punished
1. Asbestos Manufacturers

Who should get punitive sanctions? One example in the environmental arenais the set of failure-to-warn
product-liability casesinvolving the Johns-Manville Cor por ation and other manufacturersand distributor sof
ashestosproducts. I n general, when amanufacturer doesn't warn consumer sabout thedanger sof itsproduct,
it will appropriately haveto pay damagestoinjured plaintiffs. In the asbestoscases, plaintiffshavealleged,'®
some successfully, that Johns-Manville knew about the danger s of inhaling air bor ne asbestosfibersin 1947
and didn't tell anyone. Thiselement of intentional failureto warn bringsthe asbestos casesinto therealm of
justified punitive liability.

Kenneth Smith, Johns-M anville' smedical director, had resear ched and written on asbestosinhalationinthe
late 1940s and early 1950s, and in the early 1950srecommended to high-ranking Johns-M anville cor por ate
officialsthat appropriatewar nings be placed on all asbestos containers. Smith'srepeated recommendations
were ignored, and no warnings were given until 1964. One court concluded that this conduct justified a
punitive damages awar d because “ Johns-Manville engaged in outrageous conduct by exhibiting a reckless
indifference to the health and well-being of plaintiff.” *®

Asbestos manufacturers have been punished countless times for the same deceptive conduct. Since each
punitive damage award tried to be a complete punishment, the aggr egate amount of punitive damages may
have been vastly in excess of thereasonable amount necessary for deterrence. Of cour se, wedon't know how
har shly they would have been punished if they had been prosecuted criminally. Their punishment, which
would have been deter mined by statute, may have been greater than the sum of the punitive damages that
they've actually had to pay; they may even have had to servetimein prison. And we don't know how many
timesthey would have been punished; their offense could be madeacrimeby each of the 50 states, aswell as
thefederal government, and the same broad cause of action could be defined as, say, two different crimes. I f

197 |y all fairness, | should point out that there probably exist cases where people were wrongly not punished.

Unfortunately, since the defendants in these cases didn't have to pay punitive damages, these cases don't show up in
the punitive damage literature. The reader is invited to fill in the gaps with his or her own examples of cases where
someone acted recklessly or with intent to harm and wasn't punished.

198 Roeca, “Damages,” p. 518, n. 103, citing Neal; In re Related Asbestos Cases, 543 F.Supp. 1152 (N.D. Cal. 1982);
Janssens v. John-Manville Sales Corp., No. 79-9659-CA (Fla. July 31, 1981).

199 |pid., nn. 104—105, citing Neal, pp. 375-376.
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all thiswerethe case, they could have been punished up to 102 times—twice for each state and the federal
gover nment—assuming they engaged in punishableactivitiesin every jurisdiction. But if thefacts, asalleged
in the cases, are correct, then the cause of action, in general, did merit punishment.**

2. Ramsey Associates

19 The facts, in fact, are in dispute. It has been claimed that: 1) The risks of asbestos have been greatly exaggerated; 2)

whether or not the asbestos manufacturers covered up evidence of asbestosis and lung cancer, some such effects
had been known in the medical literature for years, and other effects weren't yet certain in the late 1940s and early
1950s; and 3) if there is blame to go around, the federal government, which is statutorily insulated from being sued,
should bear a large portion of it. See, for instance, Cassandra Moore, Haunted Housing (Washington, D.C.: Cato
Institute, 1996). However, | leave the resolution of these issues for another time and accept the facts as alleged for
the purposes of this paper.
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Punitive sanctions may also be appropriate in certain nuisance cases, when the nuisance is caused
intentionally. For example, in Coty v. Ramsey Associates, "™ Ramsey Associateshad applied to build amotel on
someland that they owned, but because of opposition by itsneighbor Coty, local authoritieshad approved a
much smaller motel than Ramsey Associates wanted to build. Asaresult, Ramsey Associates applied for a
zoning permit to operate a pig farm. Gerald Boston describes the case:

Defendant [Ramsey Associates] fenced in the area and then dumped rusty storage tanks, followed by
sixteen truckloads of chicken manuredirectly acrossfrom plaintiffs' properties. One of thedriversof the
manure-carrying trucks told the police that defendants had finally “ gotten even” with plaintiffs. While
defendants contended that the manure was for crop fertilizer, an expert at trial opined that it was so
greatly in excess of recommended amounts that it would destroy any attempted growth. Following this,
defendants brought in ten junked automobiles and one hundred pigs and cows. The animals were fed at
the location closest to the plaintiffs homes and during the winter died of starvation and their
decomposing carcasseswereleft lying there with accompanying stench and later infestation of flies. The
trial court found that the defendants had used the farm as a pretext to abuse and kill animalswhich had
no purpose other than to intentionally annoy and harass plaintiffs and cause them economic injury.

Thecourt said that the defendantshad “no purpose” other than annoyancein mind—becausethe defendants
neither made nor tried to make money from their actions. The court awarded atotal of $380,000in punitive
damagesto plaintiffs. Thedefendants, on appeal, held that they werelegally using their property, and even an
admittedly “improper motive’ didn't changethat. But legality isno defensetothecreator of anuisance. The
Vermont Supreme Court held that “wherea defendant hasacted solely out of maliceor spite, such conduct is
indefensible on social utility grounds and nuisance liability attaches.” 2

B. Those Who Were Wrongly Punished: Exxon and the Valdez

Who should be exempt from paying punitive damages? Let's consider the case of Exxon. The punitive
damagesverdict in the Exxon casewas out of linewith punitivedamagesverdictsin general. Itislarger than
any award of punitivedamagesever madeby any jury, and fivetimeslar ger than thelar gest award affirmed
by an appellate court (the $1-billion award in Texaco v. Pennzoil*®). Apart from Texaco, no award greater
than $25 million had survived appellate review before the Exxon award, and the Exxon award is 200 times
larger than $25 million. Even in proportion to Exxon'swealth, theaward isaberrantly large; thisaward was
14 percent of Exxon's net worth, and punitive damages ar e almost always below 1 percent of net worth.™*

1 Coty v. Ramsey Associates, 546 A.2d 196 (1988), described in Boston, “Environmental Torts and Punitive Damages

(Part One),” pp. 33-35.
112 Coty, p. 202.
13 Texaco, Inc. v. Pennzoil Co., 729 S.W.2d 768 (Tex. App. 1987).

14 |n re the Exxon Valdez, case no. A89-095 Civil (HRH) (Consolidated), Re: All Cases, Brief in Support of Motion for
Judgment on Plaintiffs' Punitive Damages Claims (Phase Il Issues), September 30, 1994, (“Exxon brief"), pp. 13-15.
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Of cour se, largedoesn't mean wrong. Maybethe other awardsweretoo small, or the Exxon case could have
had itsown peculiar characteristics. But weshould keep in mind that most caseswher elar ge punitive damage
awar ds have been upheld are cases of intentional tortious conduct where the defendant profited by his
conduct, and all such cases have involved companiesthat weren't already punished by a criminal fine.*®

These circumstances ar e absent here.

First, Exxon'spunitivedamage awar d waslevied on account of recklessness (not removingadrunk captain),
not actual intent to harm, which was present in most of the other cases.

5 Ipid., p. 15.
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Second, if we want punitive damages to deter, we should look to how much defendants benefited by their
behavior asaguidetohow much it'll taketo prevent them from doingit again. But what if adefendant didn't
benefit at all? In that case, the losses the defendant has already sustained may be adequate to prevent him
from repeating the offense. “ Ladies and gentlemen,” Exxon trial lawyer Jim Neal told the jury, “wedidn’'t
build [a] $130-million state-of-the-art tanker, put $16 million worth of crude oil on it, and recklessy and
callously turn it over to a drunk. We can make mistakes, but we ain't that stupid.”**® Whether Exxon was
“that stupid” isdifficult to determine; what isclear, though, isthat Exxon lost alot of money, even without
the punitive damages.

Thejury wasinstructed that punitive damages couldn't be awarded in an amount greater than that
necessary to punish and deter. But the goal of punishment may already have been served through
criminal proceedings, not even counting the substantial damageto Exxon'sreputation that resulted
from the spill. Exxon had already been prosecuted criminally in a separate case, and its criminal
sanction was already the largest criminal sanction for an environmental crimein history*’—$150
million, of which $125 million was remitted because Exxon accepted responsibility for the spill and
the cleanup. (Exxon also paid $100 million in restitution to state and federal governmentsaspart of
the criminal sentence.)™® The court found that this sentence contained “an appropriate amount of
punishment,” and contained “an appropriate element of encour agement of respect for the law.”**
Onejustification for punitive damages, therefore—that they are necessary to punish behavior not
covered by criminal law—is absent in the Exxon Valdez case.

Thegoal of specific deterrence (deterring Exxon) wasser ved by Exxon'scriminal fines, civil liabilities,
and remedial expenses, which are estimated to have come to $4 billion,* the largest single cost in
Exxon's history.'?
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Barker, “The Exxon Trial,” p. 70.

Exxon brief, p. 2.

Ibid., p. 21, citing 42 Tr. 7498:14—-22 (Raymond).

Ibid., p. 17, citing Transcript of Change of Plea at 71, U.S. v. Exxon Corp., No. A90-015-CR (D. Alaska, Oct. 8, 1991).
Or $2.7 billion after adjusting for taxes and other credits. Exxon brief, p. 3. The $4 billion squares with another
estimate that the total bill (counting the $5-billion punitive damages verdict) was almost $9 billion. Munk, “We're

partying hearty!", p. 89.

Exxon brief, p. 23.
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Besides the $25-million criminal fine, this includes $100 million in restitution to state and federal
governments imposed as part of the criminal sentence, $900 million in settlement of government
claimsfor natural resour ce damages (with the possibility of a $100-million reopener),*? $2.1 billion in
cleanup expenditures through 1992, $304 million in settlement of private damage claims paid
through the Exxon claimsprogram,* $22.5 million in settlement of native subsistence claims,'* $287
million in compensatory damages awar ded to fishermen,*® $9.7 million in compensatory damages
awar ded to the Native cor poration and municipality plaintiffsin a state court trial,”*” $46 million in
casualty losses for the vessel and cargo,'® and potential additional liability of up to $309 million.'®
Exxon also changed its policies after the spill to greatly reducethe probability of the spill happening
again*—though this, in itself, doesn't resolve whether punitive damagesar e necessary, since Exxon
may have changed itspoliciesunder the expectation that it would haveto later pay punitive damages.

So did Exxon save any money by its misdeeds? They lost a great deal of money in lost ail, alost ship,
remedial expenses, civil liabilities, and criminal fines™®" These amounts clearly overwhelm any
possible savings from not taking enough care in removing alcoholic captains from duty.*® In fact,

122

123

124

125

126

127

128

129

130

131

132

Ibid., p. 21, citing 42 Tr. 7478:13-7479:6 (Raymond). The $100 million “reopener” means that if certain enumerated
conditions came to pass, Exxon would have to pay $100 million in addition to the existing $900 million fine.

Ibid., p. 21, citing 42 Tr. 7478:9-10 (Raymond); 41 Tr. 7286:18-22 (Harrison). See also Munk, “We're partying
hearty!”, p. 89.

Ibid., p. 21, citing 41 Tr. 7286:25-7287:1 (Harrison); 42 Tr. 7475:23-7478:8 (Raymond).

Ibid., p. 21., gives a number of $20 million, citing Clerk's Docket 5721. (Since then, an additional $2.5 million was
added. Personal communication, Exxon.)

Ibid., pp. 21-22. See also Booth, “Halt the misuse of punitive damages.”

Exxon brief, p. 22. The Native corporation plaintiffs are legal entities in charge of tribal lands; they sued Exxon for
damages to fish supplies and related damages.

Ibid., p. 22, citing DX 6399A.
Ibid., p. 22.

Ibid., p. 19, citing 41 Tr. 7333:18-7347:13; 42 Tr. 7356:19-7393:21 (Elmer); 42 Tr. 7481:2-7493:6 (Raymond). See
also Ibid., pp. 25-28, describing other measures Exxon implemented in the wake of the spill.

While the Valdez oil spill wasn't the largest, it is the most expensive one on record. Costs of $4 billion for 37,000
metric tons (10.9 million gallons) come out to about $16,000 per barrel or $108,000 per metric ton of oil lost. Peter G.
Wells, James N. Butler, and Jane S. Hughes, “Introduction, Overview, Issues,” in Exxon Valdez Oil Spill: Fate and
Effects in Alaskan Waters, Peter G. Wells, James N. Butler, and Jane S. Hughes, eds., ASTM STP 1219
(Philadelphia: American Society for Testing and Materials, 1995), p. 5. Wells, Butler, and Hughes do the calculation
using costs of $3 billion “to date,” which yield costs of $12,000 per barrel or $80,000 per metric ton. Using the full $9
billion (including punitive damages) yields $36,000 per barrel or $243,000 per metric ton. In the past, costs of
mechanical spill cleanup have ranged from $10 to $5,000 per barrel, with an average of $600. At any rate, the typical
sale price of oil was only $15 per barrel, so any way one cuts it, it's a big loss. Ibid., citing I.C. White and J.A. Nichols,
“The cost of oil spills,” Proc. International Oil Spill Conf. (Washington, D.C.: American Petroleum Institute, 1983), pp.
541-544; T.H. Moeller, H.D. Barber, and J.A. Nichols, “Comparative costs of ail spill cleanup techniques,” Proc.
International Oil Spill Conf. (Washington, D.C.: American Petroleum Institute, 1987), pp. 123-127; A.H. Lasday,
“Economic evaluation of dispersants to combat oil spills,” in L.M. Flaherty, ed., Oil Dispersants: New Ecological
Approaches, ASTM STP 1018 (Philadelphia: American Society for Testing and Materials, 1989), pp. 41-48.

The savings may, in fact, be negative. If they had removed Capt. Hazelwood, his replacement probably would have
had less seniority and therefore a lower salary. (On the other hand, not reinstating Capt. Hazelwood could have
entailed the cost of litigation with him.) Of course, we really should be looking at how much they saved by not having a
comprehensive plan for effectively dealing with drunk captains. There, they may have saved some money, though
even that is unclear. Since the Valdez spill, the Equal Employment Opportunity Commission has sued Exxon over
Exxon's policy that alcoholics not be able to occupy safety-sensitive positions. John R. Cashin, “Strategies can control
multiplying ADA lawsuits,” Best's Review—Property-Casualty Insurance Edition, vol. 97, no. 2 (June 1996), p. 86.
Damned if you do, damned if you don't.
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when plaintiffsclaimed in thetrial that Exxon wanted to save the small amount of money that would
have been required to remove tanker captains with alcohol histories from duty,"® they were
inadvertently supporting the position that Exxon saved very little and was therefore adequately
deterred by its previous $4 billion payments. The court, too, in denying Exxon's post-trial motion to
set asidethe punitivedamage awar d, argued that “ the evidence established that with relatively small
expense, when compar ed to theenormousrisk, Exxon could have [e€]nsured that itssupertanker crews
wererested and not captained by relapsed alcohol abusers.”***

133 |n re the Exxon Valdez, case no. A89-095 Civil (HRH) (Consolidated), Re: All Cases, Reply Memorandum of

Defendants Exxon Corporation (D-1) and Exxon Shipping Company (D-2) in Support of Motion for Judgment on
Plaintiffs' Punitive Damages Claims (Phase Il Issues), October 31, 1994, (“Exxon reply brief"), p. 16, n. 15, citing PI.
Mem. (P.D.), pp. 112-113.

134 In re the Exxon Valdez, case no. A89-095 Civil (HRH) (Consolidated), Re: All Cases, Order No. 267, Exxon's Motion
for Judgment on Plaintiffs' Punitive Damages Claims (Phase lll); and Exxon's Motion for a New Trial on Plaintiffs'
Punitive Damages Claims (Weight of the Evidence), January 27, 1995 (“Order No. 267"), p. 12.
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The goal of general deterrence (deterring other companies from doing what Exxon did) may also
already have been served. Other oil companies, like Exxon, changed their policies after the spill.**
Thisfact alonedoesn't tell uswhether they would have been deterred absent the prospect of punitive
damages. But it'slikely that thisisin fact the case; $4 billion is greater than the net worth of most
American cor por ationsand would have bankrupted Ar co, which isabout atenth thesize of Exxon.**
The federal Oil Pollution Act of 1990, which was enacted in direct response to the Valdez oil spill,
increased tanker operators liability from what it wasbefor ethe spill.**” So even without any punitive
damages, other companies are already deterred more than they would have been without the ail

pill 2

C. Those Who Were Rightly Not Punished

1. Ashland Oil

Another group of people who shouldn't have to pay punitive damages ar e those who, while they may have
been negligent, didn't crossthelineinto recklessness, intent to do harm, or intent to violatethe law.

In Arnoldt v. Ashland Oil,**® residents of an area near Ashland Oil's refinery in Catlettsburg, Kentucky,
brought a private nuisance action against Ashland, alleging that therefinery'sair emissionsinterfered with
theuseand enjoyment of their property. Thecircuit court awarded the plaintiffs$10.3 million, to bedivided
among four plaintiffs, selected at random from a list of more than 200 plaintiffs. Compensatory damages
totaled $1.3 million and punitive damagestotaled $9 million.

Under Kentucky law, punitive damages could be awarded “only upon proving, by clear and convincing
evidence, that the defendant from whom such damagesar e sought acted towar d the plaintiff with oppression,
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Exxon brief, p. 19, citing 42 Tr. 7385:4—7387:7; 7388:4—7389:7 (Elmer).

Ibid., pp. 3-4.

The Oil Pollution Act was a comprehensive liability scheme, which supplanted federal maritime law and broadened
tanker operators' liability to include liability for removal costs, natural resource damage, real and personal property
damage, subsistence use, lost revenues by federal, state, and local governments, lost profits or earning capacity, and
the cost of additional public service. The Qil Pollution Act also imposes liability limitations based on the size of the
vessel, and doesn't preempt state common law. 40 U.S.C. 88 2701 et seq.

Exxon brief, p. 24, n. 18.

Arnoldt v. Ashland Qil, Inc., 186 W.Va. 394, 412 S.E.2d 795 (1991).
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fraud, or malice,” ***wheremalice, under therelevant K entucky statute, wasdefined as“ either conduct which
isspecifically intended by thedefendant to causetangibleor intangibleinjury totheplaintiff or conduct that
is carried out by the defendant both with a flagrant indifference to the rights of the plaintiff and with a
subjective awareness that such conduct will result in human death or bodily harm.”*** In other words,
“malice’” means, roughly, recklessnessor intent to harm.

140 Ky. Rev. Stat. Ann. § 411.184(2) (Supp. 1990; effective July 15, 1988).

141 Boston and Madden, p. 208.
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The appellate court found that the trial court had misstated the burden of proof required for punitive
damages, sometimes referring to “clear and convincing evidence,” sometimes “a preponderance of the
evidence,” and sometimes“aclear preponderanceof theevidence.” (Infact, “ clear and convincing evidence”
ismorestringent than “ a preponder ance of theevidence,” but lessthan “ beyond areasonabledoubt.” )** The
court overturned the punitive damage award on the grounds that even though the damage may have been
great, Ashland's conduct wasn't “ sufficient to evidence consciouswrongdoing.” Theoriginal trial court had
allowed the jury to consider the question of punitive damages without evidence of conscious wrongdoing.
“Because appellees,” the appellate court concluded, “did not introduce evidence which demonstrated a
specific int??st to causebodily harm or injury, they likewisefailed to demonstratefraud or oppression toward

appellees
2. Hooker Chemical and Love Canal

Y et another group of peoplewho shouldn't haveto pay punitive damages ar ethose who, on thewhole, acted
responsibly—Ilike Hooker Chemical, the company associated with the infamous L ove Canal. From 1942 to
1953, Hooker placed 21,000 tons of chemical wastein theabandoned canal. In 1953, theland wasgoingto be
condemned and seized under eminent domain for use by the local school board. In anticipation of the
condemnation, the school board was planning to build itsschool two year sbefore Hooker deeded it theland.
According to Hooker, while it could have let the school board condemn its land and pay compensation, it
instead sold the property for $1 so that it could insert warning language into the deed."* A year later, an
elementary school was built there and a neighborhood grew up in the area.

Inthe1970s, toxic chemical-laden groundwater began seepinginto neighborhood yar dsand basements; state
health officialsdeclared an emergency at L ove Canal in 1978 and r elocated about 2,500 residents. L ove Canal
became a symbol of the evils of industrial pollution and corporate irresponsibility.**

Hooker executiveswer ekeenly awar e of thedanger sof thechemicalsat L ove Canal. In 1945, Hooker analyst
R.H. Van Horne wrote in a memo, “Eventually we will have a quagmire at Love Canal which will be a
potential source of lawsuitsin thefuture.” A year later, Hooker attorney Ansley Wilcox |1 expressed concerns
about “ contaminated water” in the canal, which children were using asa swimming hole. Wilcox suggested
that afencebebuilt around thearea, but no fencewasbuilt. Plaintiffs lawyersalleged that Hooker Chemical
had been recklessin a number of ways:

e knowingly dumping toxic chemicalsin an area used for recreation by children;

» failingtofencein the swimming area or to institute other warning procedures;

» abandoningtheproperty and itsburied chemicalswhileknowingthat it wasbecoming an increasingly
popular neighborhood for families;

e giving"“insufficient information” about the hazar dsto the school board beforetransferringthedump
in 1953; and

. failingl}é) assume responsibility for the dump after the health dangers became known in the late
1970s.

142 Arnoldt, pp. 805-806.
3 |pid., pp. 806-807.

144 Eric Zuesse, “Love Canal: The Truth Seeps Out,” Reason, February 1981, pp. 20-22.

145 sam Borenkind, “Environmental Law: How Far-Reaching?”, National Petroleum News, March 1991, vol. 83, no. 3, p.

60.

146 Dan Herbeck, “No Love Canal Punitive Damages: Curtin Ruling Spares Occidental up to $250 million,” The Buffalo
News, March 17, 1994, p. 1.
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Some of Hooker Chemical's actions, such as not building the fence, may have been irresponsible; other
actions, such as not taking responsibility twenty years after transfering the property, are more debatable.
Therearegood reasons, though, to believethat on thewhole, Hooker Chemical acted responsibly intheL ove
Canal affair:

» A private engineering firm hired by the city of Niagara Fallsin 1979 to evaluate the L ove Canal
dumpsite concluded that Hooker's practices met and exceeded therelatively stringent standar ds of
the Resour ce Conser vation and Recovery Act, which wasn't enacted until 1977.*

» Hooker took special careto sell theland for $1 instead of just letting the school board takeits property.
The entire purpose of this move wasto put warning language in the deed.

147 Zuesse, “Love Canal,” p. 27.
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e Thelast paragraph in the deed of L ove Canal to the school boar d advises the school board that the
property contains “waste productsresulting from the manufacturing of chemicals,” and warnsthe
school board that it assumes* all risk and liability incident totheusethereof.” An attached condition
demandsthat asacondition of theproperty transfer, “ no claim, suit, action or demand of any nature
whatsoever shall ever bemade’ against Hooker, “including death... or lossof or damageto property
caused by, in connection with or by reason of the presence of said industrial wastes.” **

* Hooker wanted to requirethat the property “beused for park purposesonly, in conjunction with a
school building to be constructed upon premisesin proximity to” them. And it wanted the board to
agreethat, should the property ever stop being used asapark, titletoit would revert toHooker. The
school boglrgd refused to accept theserestrictions, and Hooker had to settlefor thewar ninglanguagein
the deed.

¢ In1957,Hooker'sattorney, Arthur Chambers, reminded theboard that chemicalswereburied under
the surface of the land, explaining that this “made the land unsuitable for construction in which
basements, water lines, sewers and such underground facilities would be necessary.” Chambers
conceded that his company “could not prevent the Board from selling the land or from doing
anything they wanted to with it,” but stated that he felt the property shouldn't be divided for the
pur pose of building homes and hoped that no one would be injured.**

The Love Canal case was, in the end, correctly decided. The New York state attorney general's office was
seeking apunitive damage awar d of $250 million. But on March 17,1994, U.S. District JudgeJohn T. Curtin
ruled that Occidental Chemical Corp., which took over Hooker Chemical in 1968, should pay no punitive
damages. The court found Hooker negligent on a number of occasions, and criticized Hooker for turningits
property over to the Niagara Falls Board of Education—"but,” Curtin wrote, “a finding of outrageous
conduct and recklessdisregar d of the safety of othersrequiresmore. And the conduct must bejudged by the
law in force at the time. Occidental argued that its actions had to be judged from the context of industry
practice of the time. While the advances in science and engineering made since the 1940s would lead
contemporary environmentaliststo condemn many of the practices used by Hooker at L ove Canal, it would
beunfair tojudgethecompany by theapplication of knowledge obtained after thedisposal and transfer were
completed.” ™"

Plaintiffsin theL ove Canal casewer e, under standably, distraught that Occidental paid no punitive damages.
“I'm devastated,” said Joann Hale, aformer resident of the L ove Canal neighborhood. “1 can't believethis.
Wasthejudge watching the sametrial | watched? | lived at the L ove Canal. They made the chemicalsthat
seeped into our backyards. That company made millions and billions of dollars. Who is going to be held
responsible?[...] My husband and | both havebonetumors. Lisawasconceived and bor n when wewer eliving
at Love Canal. Her teeth decalcified when she was about three years old. All her teeth had to be either
removed or recapped. Now she has problems with her bones, she's broken seven or eight different bones.

8 |bid., p. 18.
%9 1bid., p. 22.
%0 |bid., p. 23.

31 Herbeck, “No Love Canal Punitive Damages.”
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Carrie had an eye tumor and now, she has arthritis. Are all these things related to living near the Love
Canal? | can't say. But a husband and wife, both getting bone tumors. What do you think?” >

152 Herbeck and Lou Michel, “Occidental Sees a “Vindication' in Court Ruling,” The Buffalo News, March 18, 1994, p. 1.
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Hale'scommentsneatly encapsulate much of the case against Hooker Chemical and Occidental Chemical—
the company caused contamination and medical problems, it made a lot of money, it should be held
responsible. But none of these issues speaks to the question of intent to harm or recklessness. Whether it
caused contamination and medical problemsisafactual matter to beresolved by courts, that it madealot of
money may well be true, and that it should be held responsible for the damage it caused (through
compensatory damages) is undeniable. At the time of the punitive damages decision, the court had already
found Occidental at least partly liable for cleanup costs, which Occidental's attorneys estimated at $325
million.™ The punitive damages award (or lack thereof) has no effect on a pending state case involving
medical claims or a previous settlement in 1985 (in which over 1,300 residents received $20 million). As
Richard J. Lippes, an attor ney for the L ove Canal Homeowner s Association (which isbringing the state case
for medical claims), put it, “ Asfar asthe homeowners case goes, | think Judge Curtin's decision actually
helpsus. We'retrying to prove negligence by Hooker, and Judge Curtin statesagain and again that hefeels
Hooker wasnegligent. Occidental istryingto portray thisdecision asthem winning thewhole ball game. But
in the big picture, that isn't true. Judge Curtin's decision focused on a very narrow issue, punitive
damages.” ™

Thecommentsof LoisGibbs, the housewife-turned-activist who led L ove Canal homeowners' protestsin the
1970s, similarly missthe point. “[The decision] sends that same old message to cor porate America. If you
want to do something, like pollute the environment, just look at the cost tables and seeif it is going to be
worth the profit you make. You'll wind up paying medical costs and cleanup fees, but no punitive damages.
How much isan arm worth, or how much is somebody's life worth? Figur e out the cost tablesand seeif it's
worthit. It setsadoublestandard. If | went into somebody'shouseand destroyed it, | would bethrownin jail.
If it'sacorporation, it'sO.K.” ** If L ois Gibbs destr oyed someone' shouse, shewould beactingintentionally,
and would rightly deservetobethrown in jail. But not even theplaintiffsin theL ove Canal caseclaimed that
Hooker Chemical intended to contaminate the neighborhood and cause health problems.

V. OTHERWISE, MORE DUE PROCESS PROTECTIONS

Treating intentional infliction of harm or recklessnessascriminal violations, and leaving thetort system for
compensation, isadesirable outcome. However, thedoctrine of punitivedamagesmay not bereformed in the
near future, at least not in the ways proposed here. Punitive damages have been around long enough, and
havealar geenough constituency, that they will probably have some staying power . Still, if punitive damages
remain within tort law, there are various steps we can take to make the process mor e sensible:

e Jurieshavebeen knowntobeunder tremendouspressureto act sympathetically toward theplaintiff
whoispart of their community. But juries, in themselves, arenot the problem. They can besmart and
responsible, if given thechance. Thebasic problem isunlimited jury discretion, which can result from
insufficient jury guidance.

« Punitivedamagesreform must involveat least the procedur al safeguar dsmandated by the Supreme
CourtintheHaslip case: clear jury instructions, post-verdict review by thetrial court, and appellate
review.

* Inaddition, evenif casesof recklessnessor intentional infliction of harm aren’'t madecriminal, certain
levels of protection for the defendant should still apply. The burden of proof for awarding punitive
damages should be higher than for other civil penalties, the plaintiffs shouldn't receive punitive

123 Herbeck, “No Love Canal Punitive Damages.”
% Herbeck and Michel, “Occidental Sees a “Vindication' in Court Ruling.”

15 |bid.
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damages proceeds, punishments should be more predictable, and multiple awards of punitive
damages should be curtailed.
A. Should Juries Bein this Business Anyway?

Some have suggested that punitive damages would be applied in amore principled manner if thejudge, not
thejury, determined theaward.™ (This, in fact, wasdonein the L ove Canal case, which washear d without a
jury.)™ Thejury would remain the trier of fact—in this case, they would still be making the decision of
whether the company wasliableat all for punitivedamages. Thiswould parallel thecurrent criminal practice
in most states, in which the sentence is imposed by the trial judge after the jury has convicted.”®® Judge-
determined punitive damage awar ds ar e said to have the following advantages:

« Therewould belesschancethat passion or prejudicewould result in aninflated verdict or in overkill.
« Thejudgehasgreater experiencein criminal proceedingsinvolving punishment, ispotentially more
awar e of the social policiesand economicsinvolved in meting out punitiveawards, and ismorelikely
to achieve consistency in the magnitude of punitive awards from one case to the next.
. Thejultsjgge might review evidence which wouldn't normally be admissible because of its preudicial
effect.
This case for the deter mination of punitive damages awar ds by judgesisinteresting, but not decisive.

Juries can beimpassioned, prejudiced, or swayed by ideological or political opinion, but judges can be, too.
(Inaworld wherejudgesare political appointees, it isnaiveto expect that they would bewithout passion or
prejudice, or that they wouldn't owetheir positionsto particular passionsor prejudices.) Part of thereason
that juriesaredrawn from thepopulation at largeisthat thepassionsand prejudicesof ajury aremorelikely
to berepresentative of the passionsand pr e udicesof society asawholethan arethe passionsand prejudices
of individual judges.

Social policiesand economics areindeed important in meting out punitive awards. If punitive awardswere
restricted tocriminal law, they would bedeter mined democr atically, through criminal statutes. In theabsence
of a statute, though—if the democr atic process provides no input on how to set an awar d—or if thereisno
other form of guidance, the judge is as much in the dark as the jury.*® Again, the judge will likely set a
punitive awar d accor ding to his own passions and pr gjudices, which may be lessdemocratically acceptable
than the passions and prejudices of ajury. As Judge Easterbrook put it in Zazi Designsv. L'Oréal,*** “ A
judge sanctioning misconduct may not draw a number from the ther but must explain the choice by

%6 Owen, “Punitive Damages in Products Liability Litigation.” See also Mallor and Roberts, “Punitive Damages: Towards

a Principled Approach,” Hastings Law Journal, vol. 31 (1980), p. 639. As of 1993, 3 states had adopted judge-
assessed punitive damages measures. See Conn. Gen. Stat. Ann. § 52-240b (West 1991); Kan. Stat. Ann. 88 60-
3701(a)—(b), 60-3702(a)—(b) (1987); Ohio Rev. Code Ann. § 2315.21(b) (Baldwin Supp. 1987). This list is from Rustad
and Koenig, “The Historical Continuity of Punitive Damages Awards,” p. 1280, n. 66.

157 Borenkind, “Environmental Law” More precisely, the judge heard the case without a jury and decided not to award

punitive damages. The rules of whether or not to have a jury determine questions of liability varies from jurisdiction to
jurisdiction. Typically, the plaintiffs can choose not to have their case heard before a jury; this can happen
occasionally, for instance, if they have reason to believe that the judge is already sympathetic enough to their case.

138 Mallor and Roberts, “Punitive Damages,” p. 664, citing Note, “The Imposition of Punishment by Civil Courts: A

Reappraisal of Punitive Damages,” NYU Law Review, vol. 41 (1966), p. 1171.

%9 Roeca, “Damages,” pp. 523-524.

189 But see Jonathan Kagan, “Toward a Uniform Application of Punishment: Using the Federal Sentencing Guidelines as

a Model for Punitive Damage Reform,” UCLA Law Review, vol. 40, no. 3 (1993), pp. 753-797, for an interesting
discussion of how to make punitive awards consistent by adopting a sentencing guidelines-like system.

181 Zaz(i Designs v. L'Oréal, S.A., 979 F.2d 499 (7th Cir. 1992).
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reference to its role in compensating the wronged party or deterring conduct that injures the judicial
system.” %2 (Onething thejudge could doisset an award that'sconsistent with similar awar dselsewher e, but
the Supreme Court already requires post-verdict review by thetrial court, aswell as appellate review, for
precisely that reason.)'®®

And it'sunclear whether wewant ajudgetobeableto consider evidencethat ajury can't. If it'sinadmissible
because of its prejudicial effect, it may prejudice ajudge just asit might prejudiceajury. Thereisindeed
evidence, pertinent to the assessment of punitive damages, that we may not want thejury to hear if it'salso
determining compensatory damages. One such example is evidence of the defendant's wealth. Generally,
juriesdon't hear about the defendant's wealth when they're calculating compensatory damages, but most
jurisdictionsallow them to hear such evidencewhen calculating punitivedamages. (Though, as!'ll arguelater
in this paper, wealth generally shouldn't be considered in punitive damages.) This is a good reason for
bifurcating the trial into a compensatory phase and a punitive phase, but not a good reason for letting the
judge set the punitive award.

Bickering over who should set theawar d—thejudgeor thejury—avoidsthefundamental question, whichis:
Assuming that civil courtswill bein the business of assessing punitive awar ds, how should these awar ds be
determined, and what are the criteria by which to judge them? The rest of this paper will address this
guestion.

B. Why Jury Guidance | s Essential

[Going into punitive damage negotiations, the Exxon jurors] had nothing approaching a consensus, nor
even, asthey had in [the compensatory damages phase], a wor kable method for reaching an agreed-upon
number. A paper poll at the start of deliberations showed that their estimatesfor what Exxon should pay
wereall over themap. “ It was between zero and twenty billion,” says[juror Jewel] Spann.“ Therewasno
formula. You just went with what you believed....”

What bothered [juror Rita Wilson] was that the other jurors had no real basis for what they thought
Exxon should pay. “ There wasn't anything to base punitive damages on,” Wilson says. “[The other
jurors] kept saying, "I think | havethisnumber, but | can beflexible...." If theplaintiffshad just given us

182 7azu, p. 508.

183 Trial courts and appellate courts should avoid the doctrine in Grimshaw v. Ford Motor Co., 174 Cal. Rptr. 348, p. 388:

“In determining whether an award of punitive damages is excessive, comparison of the amount awarded with other
awards in other cases is not a valid consideration” (citing Bertero v. National General Corp., 13 Cal.3d 43, 65, n. 12,
118 Cal. Rptr. 184, 529 P.2d 608; Leming v. Qilfields Trucking Co., 44 Cal.2d 343, 355-356, 282 P.2d 23; Crane v.
Smith, 23 Cal.2d 288, 302, 144 P.2d 356). On the contrary, as pointed out in Morgan v. Woessner, 997 F.2d 1244,
1257 (9th Cir. 1993): “The task of the court is a comparison between the amount of punitive damages actually
assessed and a figure derived from the facts of the case at hand. To arrive at this figure, the court should look to
awards in similar cases and to its own experience.”
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away to figure punitive damages—{instead] they just picked a number and went with it, and that'swhat
thejury did....”

“ Everyone set an amount, and we took the high amount and argued what they'd done and not done, and
we mitigated it down,” says[juror Bruce] Dean, describing their method in a nutshell. Threejurors say
that juror Margaret Johnson wasat the high end with $20 billion—thetop of [plaintiffs lead trial counsel
Brian] O'Neill'srange. Foreman Ken Murray, Doug Graham, and Jennifer Smith all wanted to award
above $10 billion, these jurors say. Another juror pushed for $8 billion, says Provost, and Garrison says
that she was at $5 billion from the beginning. A more conservative group, including Dean and Provost,
hovered at around $1 billion.

Some of the jurors tried to find formulas. Dean initially came up with $861 million. “ Someone said,
"Where'd you comeup with that figure?' | said, "It'sthreetimestheactual damages.' "Well, why'd you do
that?' "It'sagood place to start,'”” Dean recalls.

“That sounded real good to me,” Provost says. “1 hung on that for a while until | moved up to [$3.51]
billion... which was what they made [as profit] in '89.”

“ At one point,” says Garrison, “1 sent out and asked for how much oil was [selling for] on that date,
because we werethinking we could take how much wasin that shipand [useit for] aformulawe could be
comfortable with.”

“We even considered taking the [$3.51] billion and tripling it,” says Provost. “I couldn't doiit....”

As some jurors began moving down, others began to move up. “We'd argue them out, and some of us
started coming up,” says Spann. Spann also cites the judge's instructions to use their common sense:
“What we finally figured out he wastelling us was [that] this was a judgment call.”

Garrison, who had parked herself at $5 billion from the beginning, sat tight in the middle ground. “ And
so | just hungin there, hoping. Thisisanice, round number we can all [like].... There were many times
that | considered going down a little bit. But then | had to consider that these people [with higher
numbers] were still moving down with their figures. And if I moved down, that wasgoing to makefurther
that they had to move down.”

Above all, the jury wanted to deliver some verdict. “ We were there to make a decision,” says Dean. “ We
werethereto negotiate and mitigate and deliberate, and not get hung.” Adds Spann: “Wedidn't want to
say, Hey, we're not up to thejob."”

By themiddle of thethird week of deliberations, almost everyonewasready to gowith $5 billion. Theonly
holdout nowwas Provost. “ | wasthelast dog on [$3.51] billion,” shechuckles. “| tell you, | wasdragging
my feet.

“Then onenight | got to thinking, "No wonder it was [$3.51] billion in '89. They paid out two billion to
clean up the mess,'” Provost says. “But it took me days to even get thisinto my mind....”

Rita Wilson, who remains unconvinced that punitive damages against either [Valdez captain Joseph]
Hazelwood or Exxon were warranted, nevertheless agreed to the verdict when polled in court with the
other jurors. She shunned friendsand phone callsfor a week after the verdict, embarrassed that she had
caved in to the will of therest of the jury. “Five billion wasjust a blue-sky number, and | never heard a
good reason why they came up with that number,” shesays. “| felt likel had lied in federal court when |
agreed to that verdict....”
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Jurors Nancy Provost and Bruce Dean are still bristling over remarks that Exxon counsel Pat Lynch
made after the verdict, when hetold the Daily Newsthat thejurorsdidn't understand the magnitude of $5
billion. “Well, we did,” sniffs Provost.

“When some people say [thejurors] don't understand what five billion dollarsis, they are way off base,”
saysDean. “ We had deciphered five billion over and over and over again. We knew exactly what we were
doing.”

—Emily Barker, The American Lawyer'®

184 Barker, “The Exxon Trial,” pp. 76-77.
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It'spopular tobash juries. In thewake of the O.J. Simpson trial, jurieshaveareputation for beingignorant
and irrational. The story of the Exxon jurorsisa good counterexample. The Exxon jurorswereintelligent,
outspoken, were concerned about doing the right thing, and seemed to make a genuine effort to be as
unbiased aspossible. But even the best, most commonsensical of people need guidance in matter sinvolving
punitive damages awards. “In some ways,” explains juror Janette Garrison, “it was like a poker game.
Wondering who was going to move up and guessing when someone would come down.” *®® K nowing that
punitive damages are meant to express society's condemnation of unwanted behavior isinadequate. How
much punishment isenough, and how much isexcessive? Wegenerally trust judgesto deter mine sentencesfor
criminals—though even there, Congressenacted sentencing guidelinesto get around the problem of different
judgessentencing wildly differently and leadingto garbled and inconsistent deter rent messages. But how can
even ajudge have any idea of what sentence to impose without somerange already established by the law?

Jurorsdetermining punitive damages have no such range. Nor do they have any guidance at all, except for
whatever number the plaintiffs happen to be asking for. “Believe me,” says juror Nancy Provost, “we
under stood what $5 billion was. Our job was to make sure they'd never do it again.”*® Thetroubleis, we
have no good way of knowing whether $5 billion would make sure Exxon never did it again. It could betoo
high, or it could betoolow, and either of these possibilitieswould be undesirable. But we could makesurethe
spill wouldn't happen again by making sure that Exxon couldn't benefit economically from the spill. This
would mean making finesat least equal totheamount of economic benefit Exxon achieved from the spill—or,
conver sely, to how much it would have cost Exxon to have prevented the spill from happening. Apparently,
thejurorsnever even attempted to do this calculation.

C. The Supremes Speak: Hadlip, TXO, BMW

Punitive damages have, on occasion, been challenged on constitutional grounds. The Supreme Court
addressed the“ dueprocess’ challengesto punitive damage awardsin several cases, including Pacific Mutual
Life Insurancev. Haglipin 1991, TXO Productionsv. Alliance Resources™ in 1993,"® and BMW v. Gore'® in
1996. In Hadlip, the court decided that punitive damagesweren't in themselvesunconstitutional, but did note
the following:

Onemust concedethat unlimited jury discretion—or unlimited judicial discretion for that matter—in the
fixing of punitive damages may invite extremeresultsthat jar one's constitutional sensibilities. We need
not, and indeed we cannot, draw a mathematical bright line between the constitutionally acceptable and

185 Munk, “We're partying hearty!”, p. 89.

1% Ibid.

187 TXO Productions Corp. v. Alliance Resources Corp., 113 S.Ct. 2711, 125 L.Ed.2d 366 (1993).
188 Boston and Madden, Law of Environmental and Toxic Torts, pp. 205—-206.

189 Case No. 94-896, May 20, 1996.
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the constitutionally unacceptabl e that would fit every case. We can say, however, that general concernsof
reasonableness and adequate guidance from the court when the caseistried to ajury properly enter into
the constitutional calculus.*™

7% Haslip, p. 1043.
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In other words, “reasonableness’ and “ adequate guidance” arekey. TheCourt upheld the Alabama punitive
damage proceduresthat wereat issuein Hadlip becausethey contained threelevelsof procedural safeguards:

« Jury instructions that allowed “significant discretion”*™ but were “not unlimited” ' because the
instructions made it clear that the purposes of punitive damage awards were deterrence and
punishment; they charged thejury to consider thegravity of theharm; and they informed thejury of
when it should assess punitive damages and that the assessment of punitive damages isn't
mandatory.'”

«  Post-verdict review by thetrial court, in which thetrial court had to explain in therecord “thereasons
for interfering with a jury verdict, or refusing to do so, on grounds of excessiveness of the
damages.” "

« Appellate review that required the appellate court to consider many factors, including the ratio
between compensatory and punitive damages, how reprehensible and profitable the defendant's
conduct was, and thedefendant' sfinancial position. Accor ding tothe Supreme Court, such standards
wer ea“ sufficiently definiteand meaningful constraint on thediscr etion of Alabamafact finders’ and
ensured “that punitivedamage awar dsarenot grossly out of proportion tothe severity of the offense
and have some under standable relationship to compensatory damages.” *'®

Astotheratio between compensatory and punitive damagesin Haslip—punitive damages wer e about four
times compensatory damages—the court decided:

While the monetary comparisons are wide and, indeed, may be close to the line, the award here did not
lack objective criteria. We conclude, after careful consideration, that in thiscaseit doesnot crosstheline
into the area of constitutional impropriety.'”

In TXO, though, while the court continued to hold that punitive damage awards shouldn't be “grossly
excessive’ '’ (much asit had held in Hadlip that they should be“ reasonable”), it distanced itself from thissort

% |bid., p. 1044.

172 bid.

73 bid.

7% |pid., quoting Hammond v. City of Gadsden, 493 So.2d 1374 (1986).
75 |bid., p. 1045.

78 |bid., p. 1046.

7 TX0, p. 2719.
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of mathematical analysis—whether comparing the punitive damage award against other punitive damage
awar dsand legidative penalties, or comparingthepunitive damageawar d against the compensatory damage
award in that case. The TXO court questioned “the utility of such a comparative approach as a test for
assessing whether a particular punitive award is presumptively unconstitutional.” *”® The court pointed out
that “ such awardsaretheproduct of numerous, and sometimesintangible, factors; ajury imposing apunitive
damagesawar d must makea qualitative assessment based on a host of factsand cir cumstancesuniquetothe

particular casebeforeit. Becausenotwo casesaretruly identical, meaningful comparisonsof such awardsare
difficult to make.” '

78 |bid., p. 2720.
79 |bid.
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Thus, whileit found that the punitive damage award in the TXO case was lar ge, the Supreme Court wasn't
persuaded that the award was* grossly excessive.” Thecourt didn't find fault with the process by which the
awar d was determined, and concluded that “a judgment that is a product of that processis entitled to a
strong presumption of validity.” **° Still, the Supreme Court has been willing to overturn excessive awar ds
even when awar ded in accor dancewith the conditionsof Hadip. In BMW, the Supreme Court struck down an
Alabama punitive award for excessiveness, even though the Alabama process had already been found to be
consistent with Hadlip. In that case, a jury assessed (and an appellate court reduced, but upheld) punitive
damagesagainst BMW for repainting a car (because of predelivery damage) without notifyingthedealer or
theclient of therepainting. The Supreme Court, in striking down theawar d, noted that: 1) BMW'sbehavior
wasn't reprehensible; 2) the punitive-to-compensatory ratio was 500; and 3) statutory civil or criminal
penalties for comparable behavior were much lower than the punitive award. So the Supreme Court's
definition of “due process’ isamix of procedural and substantive tests.

SinceHaslip, anumber of courtshaveupheld punitive damage systemsthat are* substantially similar” to,*®
“ compar able” to,"®“ essentially thesame” as,*® or just resemble'™ thefactorsrequired in Haslip. A number

180 |pid.

181 May, “Fashioning Procedural and Substantive Due Process Arguments,” p. 597, n. 116, citing American Employers

Ins. Co. v. Southern Seeding Serv., Inc., 931 F.2d 1453, 1458 (11th Cir. 1991).
182 |pid., n. 117, citing Robertson Oil Co. v. Phillips Petroleum Co., 930 F.2d 1342, 1347 (8th Cir. 1991).
183 |pid., n. 119, citing W.W. Management and Dev. Co. v. Scottsdale Ins. Co., 769 F.Supp. 178 (E.D.Pa. 1991).

184 |pid., n. 120, citing Glasscock v. Armstrong Cork Co., 946 F.2d 1085, 1097 (5th Cir. 1991).
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of courts—in Louisiana,*®* Maryland,*®® South Carolina,*®" Tennessee,'® Virginia,'® and West Virginia**—
have struck down punitive damage systemsor jury instructionsthat don't conform to Haslip. The Supreme
Courtinsinuated that other state punitivedamages systemsthat don't incor poratethecriteria of Haslip may
bevulnerableto constitutional attack. The Supreme Court singled out Mississippi, which only requiresthat
punitive damages awards be set aside if they evince “passion, bias and prejudice... so as to shock the
conscience,” ™' and Vermont, which only requires that punitive damages awards be set aside if they are
“manifestly and grossly excessive,” % as examples of vulnerable states.

'8 |bid., p. 597, citing Union National Bank of Little Rock v. Mosbacher, 933 F.2d 1440, 1448 (8th Cir. 1991), where an
Arkansas jury was “told little more than the defendant's net worth and that punitive damages serve to punish and
deter.”

186 sSchwartz and Behrens, “Punitive Damages Reform,” p. 1373, n. 43, citing Owens-lllinois v. Zenobia, 601 A.2d 633,

648-654 (Md. 1992), raising the burden of proof for punitive damages to a showing of “actual malice.”

187 |pid., p. 1372, n. 43, citing Mattison v. Dallas Carrier Corp., 947 F.2d 95, 99—106 (4th Cir. 1991); and Gamble v.

Stevenson, 406 S.E.2d 350, 353—-355 (S.C. 1991).

188 Hodges v. S.C. Toof & Co., 833 S.W.2d 896, 900-902 (Tenn. 1992), reforming the Tennessee system because of

Haslip, through a raised burden of proof, developed review criteria, and a tightened standard for assessing punitive

damages.

189 schwartz and Behrens, “Punitive Damages Reform,” p. 1372, n. 43, citing Johnson v. Hugo's Skateaway, 974 F.2d

1408, 1418 (4th Cir. 1992).

199 |pid., citing Garnes v. Fleming Landfill, Inc., 413 S.E.2d 897, 904-910 (W.Va. 1991).

191 Haslip, p. 1045, n. 10, citing Bankers Life & Casualty Co. v. Crenshaw, 483 So.2d 254, 278 (Miss. 1985), aff'd, 485
U.S. 71 (1988).

192 |hid., citing Pezzano v. Bonneau, 329 A.2d 659, 661 (Vt. 1974).
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TheHadlipification of punitive damageslaw, though, hasn't been complete. For instance, afederal appellate
court upheld the Mississippi law, even though the Supreme Court had specifically mentioned it as being
deficient.’ Other courts have upheld appellate review even when the appellate court doesn't compare the
casein question with other cases.*

D. More Defendant Protections

Earlier inthispaper, | listed someof theadvantagesof usingthecriminal law instead of the punitive damages
doctrine. But even if we don't use the criminal law for such cases, the following protections are still
appropriate:

e Thestandard of proof required toimpose punishment should be higher. Punishment isamoreserious
matter than compensation, and we should therefore maintain high levels of protection to avoid
mistakesin punishment. Oneway of doing thiswould beto usethe*clear and convincing evidence’
standar d advocated in the Model State Punitive Damages Act.'® So far, 28 states have either passed
statutes requiring plaintiffs to prove punitive damages by the “clear and convincing evidence’
standard, or have dictated the standard through case law (see Table 4).

* Theinjured party shouldn't keep thecriminal fines. Fir st, ther € snor elationship between theamount
of apunitivedamagesverdict and theamount necessary to ensurethat civil suitsare pursued. Second,
the conduct for which punitive damages are awarded (actual damage aside) is an offense against
society rather than an offense against a particular individual. And third, the existence of large
punitive damages awards can introduce an element of moral hazard on the plaintiff's side, by
artificially increasing his likelihood of suing in borderline frivolous cases. Therefore, the damages
awards should go to the state. Some states already divert punitive damages awardsinto the public
treasury to some extent (see Table 5).%

193 May, “Fashioning Procedural and Substantive Due Process Arguments,” p. 600, citing Eichenseer v. Reserve Life
Insurance Co., 934 F.2d 1377, 1385 (5th Cir. 1991).

9% |pid., n. 137, citing Glasscock v. Armstrong Cork Co., 946 F.2d 1085, 1098 (5th Cir. 1991).

19 Model State Punitive Damages Act, § 6.

19 i the government has already prosecuted the defendant, apart from the civil suit, then having the government receive

the punitive award may introduce questions of double jeopardy. Also, if jurors perceive that as taxpayers, they may
benefit from a large punitive award, they may be prejudiced against the defendant. Of course, they may be prejudiced
even now, because of sympathy with the plaintiff. If the money goes to some earmarked fund (i.e., the Oil Spill
Cleanup Fund), the jurors may be prejudiced to the extent that they sympathize with the goal of the earmarked fund.
Any use of the punitive award, other than throwing it down a rathole, may introduce prejudice. Even throwing it down a
rathole doesn't eliminate the prejudicial possibilities, since some jurors may just be against the defendant (i.e., Big
Business) in general.
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Punishmentsshould bemor e predictable; fairnessrequiresthat potential offender sbeput on noticeas
to the specific consequences of their actions. Reviewing punitive damages awar dsto make surethat
they'reinlinewith other awardsfor compar able conduct, isan appropriatetask for thepost-trial and

appellatereviews.
Nooneshould be punished twicefor thesame causeof action. Thenext section discusses someways of

ensuring that multiple punishment doesn't happen.
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Table 4: States That Have Established a“ Clear and Convincing Evidence” Standard for Punitive
Damages by Statute or Case Law

State Statute

Alabama Code 8§ 6-11-20 (Supp. 1992)

Alaska Stat. § 09.17.020 (Supp. 1992)

California Civ. Code § 3294(a) (West Supp. 1993)

Colorado Rev. Stat § 13-21-102.5(3) (1987) (requiring proof beyond r easonable doubt)

Florida Stat. Ann ch. 768.73(1)(b) (Harrison Supp. 1991)

Georgia Code Ann. § 51-12-5.1(b) (Michie Supp. 1992)

[linois Ann. Stat. ch. 110, § 2-1115.05(b) (1995)

Indiana Code Ann. § 34-4-34-2 (Bur ns 1986) (see also case law section below)

lowa Code Ann. 8 668A.1 (West 1987) (requiring evidencethat is* clear, convincing and
satisfactory”)

Kansas Stat. Ann 88 60-3701(c) to 60-3702(c) (Supp. 1991)

Kentucky Rev. Stat. Ann. 8§ 411.184 (Baldwin 1991)

Minnesota Stat. Ann. § 5549.20(a) (West 1988)

Montana Code Ann. § 27-1-221(5) (1992)

Nevada Rev. Stat. § 42.005(1) (1991)

North Cent. Code § 32-03-07 (1987) (requiring prima facie evidence asthreshold support for

Dakota motion to amend pleadingsto allow exemplary damages claim)

Ohio Rev. Code Ann. 8 2307.80 (Anderson 1991)

Oklahoma Stat. Ann. tit. 23, § 9.1(B)—D) (Supp. 1986)

Oregon Rev. Stat. § 30.925(1) (1991)

South Code Ann. 8§ 15-33-135 (Law. Co-op. Supp. 1992)

Carolina

South Codified Laws Ann. § 21-1-4.1 (1987)

Dakota

Texas Civ. Prac. & Rem. Code Ann. §8 41.003-41.004 (1995)

Utah Code Ann. 8 78-18-1(1)(a) (1992)

State Case

Arizona Linthicum v. Nationwide Life Ins. Co., 723 P.2d 675, 681 (1986)

Hawaii Masaki v. General Motors Corp., 780 P.2d 566, 575 (1989)

Indiana Ragsdale v. K-Mart Corp., 468 N.E.2d 524, 527 (Ct. App. 1984) (see also statutory
section above)

Maine Tuttlev. Raymond, 494 A.2d 1353, 1362-63 (1985)

Maryland Owens-lllinais, Inc. v. Zenaobia, 601 A.2d 633, 657 (1992)
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Tennessee Hodgesv. S.C. Toof & Co., 833 S.\W.2d 896, 901 (1992)

Wisconsin Wangen v. Ford Motor Co., 294 N.W.2d 437, 458 (1980)

Sour ce: Rustad and K oenig, “ TheHistorical Continuity of Punitive Damages Awards,” pp. 1278-1279, n. 63;
Schwartz and Behrens, “ Punitive Damages Reform,” p. 1381, n. 98; and other sources.

Thefinal advantage of criminalizing punitive sanctionswasthat decisionsto prosecutewould rest with public
authoritiesvested with thetask of punishing criminal conduct and endowed with the discretion to distinguish
between violations they feel are worth prosecuting and those they don't. Obvioudly, if punitive damages
remain within civil law, thiswill beimpossible. But adopting the previous protectionswill help ensurethat
abuses are minimized.

Table5: States That Divert Part of Punitive Damages Awardsto Public Purposes

State Policy

Colorad | Requiresathird of punitive awardsto be paid into the state general fund. Rev. Stat. Ann.
0 § 13-21-102(4) (West 1987)

Florida | Requiresthat 35 percent of the punitive award go to the General Revenue Fund, or, in
cases of personal injury or wrongful death, to the Public Medical Assistance Fund. Stat.
Ann. § 768.73(2) (Supp. 1992); upheld in Gordon v. State, 585 So.2d 1033, 1035-1038 (Fla.
App. 1991), affirmed, 608 So.2d 800 (Fla. 1992)

Georgia | Mandatesthat the statereceive a per centage of any punitive damage claim arising from a
product liability action. Code Ann. § 51-12-5.1(e)(2) (Supp. 1992); upheld in Mack Trucks
v. Conkle, 263 Ga. 539, 540-543, 436 S.E.2d 635, 637-639 (Ga. 1993)

[llinois Allowsthejudge to divide the punitive award, at his discretion, among the plaintiff, the
plaintiff's attor ney, and the State of 11linois Department of Rehabilitation Services. Ann.
Stat. ch. 110, § 2-1207 (Smith-Hurd Supp. 1992)

Indiana | Subject to statutory exceptions, allocates 75 percent of punitive damagesto a compensation
fund for violent crimevictims. H. 1741, 109th Reg. Sess. (enacted Apr. 26, 1995)

lowa Allowsthe plaintiff to keep the entire award if the defendant’'s conduct was specifically
aimed at him; otherwise, the plaintiff can keep at most 25 percent of the award, with the
rest going into a civil reparationstrust fund administered by the state court administrator,
to be spent only for indigent civil litigation programsor insurance assistance programs.
Code Ann. 8 668A.1(2)(b) (West 1987); upheld in Shepherd Componentsv. Brice Petrides-
Donohue & Assoc., 473 N.W.2d 612, 619 (Iowa 1991)

Kansas | Divertshalf of punitive awardsin medical malpractice casesinto the state treasury and
creditsthem to the health care stabilization fund. Stat. Ann. 8 60-3402(e) (Supp. 1991)

Missouri | Allocates half of punitive damages, after payment of expenses and counsel fees, to Tort
Victims Compensation Fund. Rev. Stat. 8 537.675 (1994)

Oregon | Allocates 60 per cent of punitive damagesto Criminal Injuries Compensation Account. S.
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482, 68th Leg. Ass. (enacted July 19, 1995), amending Rev. Stat. 88 18.540 and 30.925, and
repealing Rev. Stat. § 41.315

Utah Allocates half of punitive damagesin excess of $20,000 to statetreasury. Code Ann. § 78-
18-1(3) (1992)

Source: Kagan, “Toward a Uniform Application of Punishment,” p. 777, nn. 138-143; and appendix to
Justice Ginsburg'sdissent in BMW v. Gore.

VI. SO HOW DO WE SET PUNITIVE DAMAGES?

Punitive damages punish. There is no way around that. Any fine that exceeds compensation will have a
punitive effect. Criminal law, because of its many layers of protections for the innocent, is well-suited for
punishment. Civil law isinappropriatefor thetask. If wearetoretain punitivedamageswithin thecivil law,
then, thebest we can hopeto doisto eliminate punishment asarationalefor imposing them. While punitive
damages will always be punitive, they should not try to punish, but only to deter.*’

If punishment isproperly left tothecriminal law, then criminal penaltieswill be determined by a democratic
process. What constitutes acceptable criminal punishment—which may involve retribution and other
emotional issues—is difficult to determine, and | do not attempt to address the problem here. But while
setting punishment is difficult, deterring harm is relatively easy. Given that a course of conduct is
reprehensibleand that wewant to deter it, how high should punitive damagesbe set to accomplish that goal ?

An easy answer to the question is“Any really large amount of money.” Indeed, $10 billion will deter just
about anything. More generally, it can be argued that once we've determined that a course of conduct is
reprehensible, bickering over exact costsis somewhat moot; why not just make costs high and be done with
it? But thisanswer isa bit too easy. Even in criminal law (except for the most heinous crimes), legisators
usually take care to set both minimum and maximum penalties, on the philosophy that even muggers
shouldn't beinfinitely punished.**® | will arguein this section that:

* Generally, if someone's harmful conduct was motivated by the prospect of saving money (which is
likely if the defendant is a cor poration), an appropriate punitive damages award should be at least
equal totheamount that the defendant gained (or saved) by engaging in hishar mful conduct. Theuse
of multipliers may be appropriate for conduct that was unlikely to be discover ed.

* Money is money, whether it's compensatory damages, punitive damages, or criminal penalties. A
cor poration will be deterred from pursuing a cour se of action as long as total gover nment-imposed
costsare at least equal to whatever benefit the cor por ation achieves. I n assessing punitive damages,
thecourt should figureout theappropriate deterrent amount, and subtract all gover nment-imposed
coststhat the defendant hasalready incurred asaresult of hisbad behavior—compensatory damages,
regulatory fines, criminal penalties, and so on.

e Thetort systemisn't theonly way of deterring reprehensiblebehavior. Wealready havearegulatory
system which is designed to prevent certain acts from happening and which already provides
penaltiesfor certain categoriesof bad behavior. Any regulatory finesthedefendant hasincurred asa

97 This change of stated goals may require a change of name. Should we continue to talk about “punitive damages” if
they are no longer to be punitive? Will juries be confused if judges tell them to award nonpunitive punitive damages? |
leave these questions for another time. For convenience, | will continue using the term “punitive damages.”

198 As Gilbert and Sullivan put it, “My object all sublime | shall achieve in time—to let the punishment fit the crime—the

punishment fit the crime.” William S. Gilbert, The Mikado or the Town of Titipu, in Asimov's Annotated Gilbert &
Sullivan, ed. Isaac Asimov (New York: Doubleday, 1988), p. 567.
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result of hisbad behavior, likeall the other costsreferred toin the previousbullet, should bekept in
mind when calculating punitive damages.

e Theratio between compensatory and punitive damages, by and lar ge, should beirrelevant. Relying
on thissort of simpleformula makesit moredifficult to come up with appropriate punitive awards,
and it compounds previous potential errors in the calculation of compensatory damages and
regulatory fines.

« Thewealth of thedefendant, by and lar ge, shouldn't matter, except if the plaintiff can provethat the
defendant would have committed the act even if he couldn't have gained any money by it (that is, if
the act was motivated by, say, spite, not profit), or except insofar as the defendant’'s wealth has
something to do with how much he benefited from his conduct.

A. How Much Did the Defendant Benefit?

In criminal cases (like murder), we often find defendants who aren't motivated by profit, and we would be
har d-pressed to calculatewhat “ benefit,” if any, these defendantsachievefrom their conduct. I n some casesof
environmental harm wher e punitive damages ar e now assessed, there may be some sort of spiteful activity. |
may havealong-standing vendetta against my neighbor and takeit out on him by dumping hazar douswaste
in hisyard; thebenefit to meisdifficult to quantify, real though it may be. These cases, though, seem to bethe
exception rather than therulein civil environmental cases. Most environmental defendants, like Hooker
Chemical, are corporations that typically act not out of spite, but for profit, and the profit motive may
sometimestip decisons moretoward risk than reliability, risk mitigation, and risk anticipation.

Onequestion to ask, then, could be, “ How much money did the defendant save by engaging in reprehensible
conduct?” or “How much did the defendant benefit from his conduct?” Or, in other words, “How much
would prevention havecost?” Total finesshould then bemadehigher than thisnumber. (Of cour se, everyone
should pay compensatory damages, soif theamount of compensatory damagesalr eady wipesout any benefit
to the defendant, then compensatory damages, as a deterrent, ought to be enough.) So, suppose | do
something reprehensiblethat costs someone $1 million, when achieving the sameresult properly would have
cost me an extra $10 million. Then my total fines should be $10 million (or dightly higher)—$1 million in
compensatory damages and $9 million in deterrent fines.

Sometypesof behavior—for instance, oil spills—areguaranteed to bedetected if they happen. Other types—
for instance, illegal disposal of hazar douswaste—aremor edifficult to detect. A punitive damages system that
makesno allowancefor thismay not deter properly; if areprehensibleaction only hasaone-in-threechance
of being discover ed and punitivedamages ar e based on the economic benefit from each discovered case, it may
beworth thewrongdoer'swhileto continuewith hisconduct, knowing that he will profit from two-thir ds of
the cases.

Thus, in casesthat are unlikely to be discover ed, multipliers may be appropriate.
Using economic gain or costsforegoneasabasdinefor calculating penaltiesisalready donein other contexts.

The EPA, for instance, routinely uses economic gain to calculate its civil penalties,"”® and a similar process
takes placein federal securities law.?®

199 The EPA already has a number of methods of calculating the economic benefit of a course of action, including the
“BEN model.” These models are often critiqued, but the general point that economic benefit is calculable is not
disputed. For a discussion (and critique) of EPA computer models, see Robert H. Fuhrman, “Improving EPA's Civil
Penalty Policies—And Its Not-So-Gentle BEN Model,” BNA Environment Reporter, September 9, 1994, pp. 874—884.

200 The 1934 Securities Exchange Act allows the issuer or owner of a security to sue a director, officer, or certain

principal stockholders of a company for insider trading, but the recovery is limited to the profit realized by the
defendant. Securities Exchange Act, § 16(b). Contemporaneous traders can also sue for insider trading (Securities
Exchange Act, § 20A), but liability is limited to “the profit gained or loss avoided in the transaction” (Securities
Exchange Act, § 20A(b)(1)) and reduced by the amount, if any, that the defendant has already had to pay in penalty
to others in connection with the same transaction (Securities Exchange Act, § 20A(b)(2)). The Securities and
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If thedefendant isirrationally malicious, this calculation may bedifficult or impossible, and we haveto fall
back on the standard method that legislatur es sometimes use when they set criminal penalties—making the
punishment “really high” and hoping it induces appr opriate behavior.

B. The Effect of the Regulatory System

Exchange Commission is allowed to collect monetary penalties in civil actions ranging from $5,000 to $500,000
(depending on the violation), or “the gross amount of pecuniary gain,” whichever is greater. Securities Exchange Act,
§21.
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Thetort system isn't the only system that deters. Welivein aworld where most ar eas of human endeavor—
including environmental impacts—are already subject to regulation. Drugs ar e subject to Food and Drug
Administration regulations, workplace safety is regulated by the Occupational Health and Safety
Administration, the EPA regulatesenvironmental risks, and soon.”® In addition, thereisevidencethat firms
making unsafe productsexperienceareputation loss, quiteapart from any civil liability.”®* Themarket values
acertain amount of safety asoneof many desirablefeaturesof aproduct. Therefore, it would beunrealisticto
talk asif thetort system were the only method to produce safety.”®®

The existence of the regulatory system must affect the workings of a system designed to punish and deter,
becauseit affectshow much the defendant benefited thr ough actionsthat resulted in harm and how likely it is

21 paul H. Rubin, Tort Reform by Contract (Washington, D.C.: The AEI Press, 1993), pp. 50-51.

292 Rubin, Tort Reform by Contract, pp. 53-54. For a major corporation, reputation is money. See Sam Peltzman, “The

Effects of FTC Advertising Regulation,” Journal of Law and Economics, December 1981, pp. 403-448; Gregg Jarrell
and Sam Peltzman, “The Impact of Product Recalls on the Wealth of Sellers,” Journal of Political Economy, June
1985, pp. 512-536; Paul H. Rubin, R. Dennis Murphy, and Gregg Jarrell, “Risky Products, Risky Stocks,” Regulation,
1988, no. 1, pp. 35-39; W. Kip Viscusi and Joni Hersch, “The Market Response to Product Safety Litigation,” Journal
of Regulatory Economics, September 1990, pp. 215-230. For a particular treatment of the question in the case of
airplane safety, for instance, see Andrew Chalk, “Market Forces and Aircraft Safety: The Case of the DC-10,”
Economic Inquiry, January 1986, pp. 43-60; Don M. Chance and Stephen P. Ferris, “The Effect of Aviation Disasters
on the Air Transport Industry,” Journal of Transport Economics and Policy, May 1987, pp. 151-165; Andrew Chalk,
“Market Forces and Commercial Aircraft,” Journal of Industrial Economics, September 1987, pp. 61-81; Severin
Borenstein and Martin B. Zimmerman, “Losses in Airline Demand and Value Following Accidents,” Transportation
Safety in an Age of Deregulation, p. 52, reprinted from “Market Incentives for Safe Commercial Airline Operation,”
American Economic Review, December 1988; and Mark L. Mitchell and Michael T. Maloney, “Crisis in the Cockpit?
The Role of Market Forces in Promoting Air Travel Safety,” Journal of Law and Economics, October 1989, pp. 329—
355. See also lago: “Who steals my purse steals trash. 'Tis something, nothing; 'twas mine, 'tis his, and hath been
slave to thousands—but he that filches from me my good name robs me of that which not enriches him and makes
me poor indeed.” William Shakespeare, Othello, I1.iii.156-161, in The Complete Signet Classic Shakespeare (New
York: Harcourt Brace Jovanovich, Inc., 1972), p. 1115.

203 Rubin, Tort Reform by Contract, p. 51.
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that the conduct will happen. | dividetheregulatory structureinto regulationsdesigned to punish and clean
up “past sins,” and regulations designed to prevent “futuresins.” ®

Past-sins regulation includes environmental enforcement, cleanup regulations, and other initiatives
designed to punish and alleviate har msthat havealready occurred or arenow occurring. Thecurrent
regulatory system can makeit lesslikely that a company will act recklessy or malicioudly, becausethe
costs of doing so aregreater than if therewerenoregulationsat all. A company that actsbadly now
has to face not only potential punitive damages, but also certain regulatory requirements; for
instance, someone who illegally dumps hazar dous waste has to deal with private plaintiffs but also
with the EPA and Department of Justice, with their systems of administrative, civil, and criminal
penalties. They also haveto bear the costsof cleaning up the contamination, regardlessof itsharm to
specific people. Inthesensethat cleanup regulations, by their cost, tend to discour age such conduct in
the future and encourage regulatory compliance, they are also “ forwar d-looking.”
Future-sinsregulation includes environmental enfor cement, safety regulations, and other initiatives
designed to prevent future harms.

This sort of regulation can make it less likely that a company will act recklessly, because some safety
mechanisms arerequired as part of the regulatory scheme and have now become part of standard
industry practice. Before 1989, the chance of an Exxon Valdez happening was probably lower than it
otherwise would have been in an unregulated world. And since 1989, with the passage of new oil
safety legidation, including the Qil Pollution Prevention Act, the chances of an Exxon Valdez

happening again are even lower. Regulations, like punitive damages awar ds, can deter undesirable
behavior.

204

I will later argue that the cost of past-sins regulation should be credited toward the punitive award, because it
represents money that the defendant has already spent as a direct consequence of their bad behavior. (The costs of
future-sins regulation shouldn't be subtracted from the punitive award; these costs are already borne by everyone,
regardless of whether or not they act reprehensibly.)
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But regulation can also make recklessness more likely. The expense of the regulatory structure can
makeit morelikely that somefirmsor individualswill try to evadetheregulatory system entirely. For
instance, in states where used ail is classified as a hazardous waste, used oil is more expensive to
recycle. Therefore, peoplearemorelikely toillegally dump theused oil in those states.”® The used oil
which isrecycled isrecycled more safely because of theregulation, but at the sametime, more of it
may be dumped danger oudly. I f thishappens, wehavethe perver seoutcomethat aregulatory system
designed to bring about safety ends up leading to more dangerousillegal behavior.

Regulation, by laying out industry norms, can aid in defining the concepts of “recklessness’ and
“negligence.” The standards laid out in the regulatory system do more than try to prevent future
environmental harm. They can also beaguideto potential defendants, plaintiffs, and juriesastowhat
congtitutes*® negligent” or “reckless’ behavior. To berecklessisto expose peopleto an unjustifiable
and substantial risk, and what's “unjustifiable” or “substantial” depends on the context—what
industry practice is, what people expect, and so on. Existing laws and regulations can play an
important rolein clarifying what is expected of peoplein a particular industry.

But regulation can also prevent plaintiffsfrom doing anything about certain harms. A defendant'snon-
compliance with regulatory standards can strengthen a plaintiff's case (regardless of actual harm),
but adefendant'scompliancewith regulatory standar dscan sometimesdestr oy a plaintiff'scase (even
if there was actual harm). Legislation can actually preempt lawsuits—the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA), for instance, lays out clearly what should be on pesticide
labels, and compliance with FIFRA has generally been held to preempt failure-to-warn suits.*® In
other cases, juriescan find recklessnessregar dless of what statutes say, but they can takeregulatory
requirementsinto account if they so choose.””’

C. A Checklist for Calculating Punitive Damages

So in cases where there was intent to harm, intent to violate the law, or recklessness, total fines, if designed to
deter, should be equal to the amount that the behavior benefited the defendant.

Put more generally, thisargument proceeds as follows:

See Alexander Volokh, Recycling Hazardous Waste: How RCRA has Recyclers Running Around in CERCLAS,
Reason Foundation Policy Study No. 197, October 1995, pp. 21-25.

This is because courts have held that FIFRA has “occupied the field” of pesticide regulation by laying out a
comprehensive regulatory scheme, leaving no room for tort remedies. See Shaw v. Dow Brands, Inc., 994 F.2d 364
(7th Cir. 1993). See also Boston and Madden, Law of Environmental and Toxic Torts, pp. 213-260.

On the question of statutory preemption, see Bruce Yandle and Roger Meiners, “Common Law Environmentalism:
Can Private Law Protect Environmental Quality?”, presented at the conference of the Centre for European Policy
Studies, Brussels, December 3—4, 1995. See also Elizabeth Brubaker, Property Rights in the Defence of Nature
(London: Earthscan Publications, 1995).
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First, the court should ask whether therewas an element of recklessness, intent to violatethelaw, or
intent toharm in an action. If thereisn't, then thedefendant shouldn't beliablefor punitive damages.
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Otherwise:

After

Thecourt should taketheamount the defendant saved by acting repr ehensibly. For any particular act
by the defendant, this amount is probably independent of the number of future plaintiffs.?®
“The amount saved” should include the costs avoided by not having complied with theregulations,
and the costs avoided by having acted recklessy. Multipliers may be appropriate to account for
actionsthat were hard to uncover.
Since all fines deter, regardless of whether a regulatory agency or a civil court imposes them, the
defendant should be ableto credit what healready paid in regulatory finesand penaltiesagainst the
amount of punitive damages. Thisamount will depend on whether his conduct waslegal, how much
cleanup wasrequired by law, how vigor ously enfor cement agencies proceeded, and so on.
Since all court-imposed fines deter, regardless of whether they're called “compensatory” or
“punitive,” *® the defendant should be able to credit all compensatory damages paid to successful
plaintiffs against the amount of punitive damages. After this subtraction, the amount of money the
defendant saved may even be negative (see the case of the Exxon Valdez).

all this has been taken into account, thereisroom for punitive damages.

Punitive damages should make sur ethat the defendant saved no money (or reaped no benefit) by his
harmful conduct. If, after compensatory damages, regulatory fines, and other penalties have been
accounted for, the defendant still saved some money, the punitive damagesawar d should beequal to
whatever isleft over.

Consider afew simple examples. In reality, the facts are usually complicated and the numbersare hard to
come by, but doing some arithmetic can be useful for illustrative purposes. Suppose | recklessly dumped
hazardous waste and, in the process, saved $10 million compared to what | would have had to spend to
dispose of the samewaste legally and safely. Supposethe EPA finesme $2 million and mandatesa $1-million
cleanup, and suppose | harmed some privateindividualsto thetune of $3 million. That makes $6 million in
combined costs, so I'm still $4 million ahead. Therefore, | should pay $4 million in punitive damages.

But now supposethat theharm | caused to privateindividualsis$9 million. Then my total costsare$2 million
(EPA fine) + $1 million (mandated cleanup) + $9 million (compensatory damages) = $12 million, and even
without any punitive damages, deterrence will have been served.

D. Multiple Assessments of Punitive Damages

208

209

There may, in practice, be problems in determining how much money someone saved by acting reprehensibly. | will,
for the purposes of this paper, ignore these problems and assume that the amount of money someone saved is
objectively and reasonably knowable.

That compensatory damages should be considered when calculating punitive damages was recognized in Morgan.
See also Cummings Medical Corp. v. Occupational Medical Corp. of America, Inc., 10 Cal. App. 4th 1291, p. 1299—
1300, 13 Cal. Rptr. 2d 585, p. 589-590 (1994), where the court reduced the punitive award to the amount of
defendant's ill-gotten profits not already paid in the compensatory award.
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Aspointed out earlier in thispaper, when many plaintiffssuethesamedefendant for the same cause of action,
punitive damage awar ds can be way out of proportion to what they should be. For instance, suppose courts
calculate punitive damages accor ding to the system laid out in this section. Then:

» If I saved $10 million by costing one per son $1 million, I will pay $1 million in compensatory damages
and $9 million in punitive damages, for atotal of $10 million.

» But,if | saved $10 million by costing 100 people $10,000 each (for the samegrand total of $1 million),
then each court would charge me $10,000 in compensatory damages and $9.99 million in punitive
damages, for atotal of $1 billion, which exceedsthe* proper” deterrent amount by $990 million, or a
factor of 100.

If punitivedamagesin civil caseswer eabandoned and the offending activity instead becamea crime, then the
problem would be alleviated; there would be one criminal prosecution to determine the criminal penalty.
Futureplaintiffsmay still comealong and collect their own compensatory damages, but therewould only bea
single punitive action taken.

But if punitive damagesremain in civil cases, two possible constraints can be implemented:

« |Ifadefendant hasalready paid punitive damagesto someother plaintiff for the same cause of action,
he should be exempted from future punitive damage claims, though he should still pay all
compensatory damage claims. In the above example, the first court will already have charged me
$10,000 in compensatory damages and $9.99 million in punitive damages, for a total of $10 million.
The second court?* should only charge methe $10,000 that | cost the second plaintiff, and so should
theother courts. I'll end up paying $10,990,000—$10 million to thefirst court and $10,000 to each of
the 99 remaining courts. Thisis still greater than $10 million, the “optimal” amount, but it's an
improvement over the current system. (To actually work thisway, this system hasto be applied in
every jurisdiction.)

* Or,wecould admit that different courtswill differ astowhat an “appropriate” punitive damageis.
Each time the same defendant is sued for the same cause of action by a different plaintiff, the court
could calculate its own version of what total damages should be, and compare that to what the
defendant hasalready paid. If the defendant hasalready paid morethan the court calculatesthat it
should, then no punitive damages should be assessed. On the other hand, if the court findsthat the
defendant should have paid morethan it actually has, then it could assessthe differencein punitive
damages. Punitive damages would be higher in thisscenario than in the previous one.?* (Note, also,
that if punitive damages are not diverted to the public treasury (asthey ought to be), such a system
would also provoke a race to the courthouse since the earliest plaintiff would be likely to get the
largest punitive award.)

Barring legidative changes, thesejudicial changeswould behard toimplement. In Juzwin v. Amtorg Trading
Corp., Judge Sarokin overturned an award of punitive damages, saying that “ subjecting defendantsto the
possibility of multipleawar dsof punitive damagesfor the single cour seof conduct alleged in thisaction would
deprive defendants of the fundamental fairness required by the Due Process Clause.” ** He also called for

210 pefendants would be allowed to present evidence of previous fines at the time of the verdict. Even if two cases were
going on simultaneously, it's highly unlikely that the punitive damages verdicts would be handed down at exactly the
same time.

21 Alan Schulkin recommends such a system, except that he limits it to punitive damages—each court independently

calculates its own punitive damages amount, and then compares that to the largest punitive damages amount that
any other court has awarded. “Reductions to offset prior awards would be conditioned on the prior judgments
becoming final. If a judgment which was used as an offset is reversed on appeal, the award to the later plaintiff for
that amount would be rehabilitated. In that way, no matter how many cases come to trial, the defendant's punitive
damage liability would not exceed the amount thought proper by the most severe jury, and the defendant would not
fortuitously escape punishment.” Schulkin, “Mass Liability and Punitive Damages Overkill,” p. 1801.

22 Juzwin I, p. 1064.
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legidation toresolvetheproblem generally by clarifyingwhether punitivedamagesshould beallowed in mass
tort cases, establishing standards for when they should be imposed and in what amounts, determining
whether thereshould belimitson such damages, providing proceduresfor dealing with successive claims, and
determining who could receive such awards. But later, he reconsidered his original opinion. He expressed
concer n about thefairness of retr oactively applying hisruling “ to those adver sely affected by thisrulingand
the court'sinability to effectuate its ruling prospectively absent uniformity either through legislation or a
Supreme Court determination.”*™® His vacating the punitive damages award wouldn't guar antee that any
other court would do the same, and considering the limitations that some states put on punitive damages,
there'sno particular reason to believe that the first punitive damages award must have been appropriate.
Sarokin held that to bar alater punitive damage claim, at least the following must have occurred in thefir st
trial:

e Afull and complete hearing, with enough timetoinvestigate all the harm that the defendant caused;

e Adequate representation for plaintiffs and opportunity for similar plaintiffs to collaborate in
presenting the case against the defendant;

e Instructionstothejury makingit clear that their punitivedamage awar d would betheonly one; and

23 Juzwin 11, pp. 1234-1235.
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e “Such other conditionsaswill assureafull, fair and complete presentation of all therelevant evidence
in support of and in opposition to the claim.”
Judge Sarokin had no reason to believethat anytrial held sofar had lived up tothose standar ds. He vacated
hisoriginal decision, calling again for uniform legislation to solve the problem.

E. TheRed Herring of Caps and Ratios
1. The Magic Number Four

In at least onepoint, the Supreme Court may haveerred when it decided Haslip. The Supreme Court seemed
to dwell on theimportance of theratio of punitivedamagesto compensatory damages; aratio of four, it said,
“may beclosetotheling’ of unconstitutionality.® Therearethree sortsof punitive damages ceilings—fixed
ratios, fixed amounts, and hybrids. Six states—Colorado, Connecticut, Florida, Nevada, Oklahoma, and
Texas—usefixed-ratio limitations, though these ar e sometimesflexible. Former President Bush'sCouncil on
Competitivenessadvocated capping punitive damagesat theamount of compensatory damages.*® Alabama,
Georgia, and Virginia cap punitivedamagesat fixed amounts, whileK ansashasahybrid model (see Table6).
Theliterature, especially on thetort-reformers side, isfilled with refer encesto the punitive-to-compensatory
ratio.!’ In light of the Haslip decision, some commentator shave even suggested that toxictort litigantsadopt
thestrategy of trying to maximize compensatory damagesand then asking for punitive damagesequal tofour
times compensatory damages.”™®

The Supreme Court recognized thedifficulty of drawingamathematical bright line. Ther€' sareason for this
difficulty; four, or any other number, is totally arbitrary. It offers a certain sort of predictability and
consistency, but it'safabricated consistency. Punitivedamages, properly applied, may still vary consider ably
becauseinreal life, different cour sesof conduct aredifferently reprehensible. Thepunitive-to-compensatory
ratiowill also vary consider ably, even under ideal cir cumstances, becausetheamount of harm caused and the
degreeof moral reprehensibility arein general unrelated to oneanother. Whileafixed ratio hasthedubious
advantage of being arithmetically beautiful, it hasno better chanceof yielding an appropriateresult than the
Exxon jurors “Pick a number” method.

Table 6: States That | mpose Punitive Damage Ceilings

State States That I mpose Punitive Damage Ceilings

Colorad | Compensatory damages (Rev. Stat. § 13-21-102(1)(a) (1991)), or 3 times compensatory
0 damagesif the wrongful conduct continues during thetrial or the defendant knowingly
aggravates the plaintiff's damages

Connecti | 2timescompensatory damagesin product liability actions. Gen. Stat. Ann. § 52-240b
cut (West 1991)

Florida | 3timescompensatory damages unless plaintiff can produce*“ clear and convincing

24 1bid., p. 1235.

2

=

® Haslip, p. 1046.

2% Rustad and Koenig, “The Historical Continuity of Punitive Damages Awards,” p. 1281, n. 67, citing Model State

Punitive Damages Act, § 7.

2 See, for instance, Schwartz and Behrens, “Punitive Damages Reform,” p. 1378, referring to “the important

relationship between punitive and compensatory damages.”

18 May, “Fashioning Procedural and Substantive Due Process Arguments,” p. 612.
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evidence’ tosupport alarger award. Stat. Ann. 8 768.73(1)(a)-(b) (West Supp. 1992)

Georgia | $250,000, unlessthe action isa product liability action or “it isfound that the defendant
acted, or failed to act, with the specific intent to cause harm.” Multiple awards stemming
from the same predicate cause of action in product liability actions prohibited. Code Ann.
§51-12-5.1 (Supp. 1995)

[llinois 3 times economic damages. H. 20, 89th Gen. Ass,, 1995-1996 Reg. Sess. (enacted Apr. 26,
1995)

Indiana | 3timescompensatory damages, or $50,000, whichever isgreater. H. 1741, 109th Reg. Sess.
(enacted Apr. 26, 1995)

Kansas | $5million or “defendant's highest gross annual income earned for any of thefive years
immediately before the act for which such damages are awarded,” whichever issmaller
(unlessthe defendant expected to make a greater profit, in which case damages are set at
1.5timesthisamount). Stat. Ann. 8 60-3701(e)-(f) (Supp. 1991)

Nevada | 3timescompensatory damages, or $300,000, whichever islarger (except in product liability
actions). Rev. Stat. § 42.005 (1991)

New 5 times compensatory damages, or $350,000, whichever isgreater, in certain tort cases. S.
Jersey 1496, 206th L eg., 2d Ann. Sess. (1995)

N. 2 times compensatory damages, or $250,000, whichever isgreater. Cent. Code § 32-03.2-
Dakota 11(4) (Supp. 1995)

Oklaho Compensatory damages, or $100,000, whichever islarger, in cases of recklessness; 2 times
ma compensatory damages, $500,000, or the economic benefit to the defendant, whichever is
larger, in cases of intent and malice; any amount, in cases of intent, malice, and life-
threatening behavior. Stat. Ann. tit. 23, § 9.1(B)-(D) (Supp. 1996)

Texas 2 times economic damages plus up to $750,000 of noneconomic damages, or $200,000,
whichever isgreater. Civ. Prac. & Rem. Code Ann. § 41.008 (1996)

Virginia | $350,000. Code Ann. § 8.01-38.1 (Michie 1992)

Source: Rustad and Koenig, “ The Historical Continuity of Punitive Damages Awards,” p. 1281, n. 67;
Kagan, “ Toward a Uniform Application of Punishment,” p. 774, nn. 117-118, 120 and 122; L ehr,
Middlebrooks & Proctor, P.C., “Tort Reform Fails Again,” Alabama Employment Law Letter, val. 6, no.
9 (February 1996); appendix to Justice Ginsburg'sdissent in BMW v. Gore; and other sour ces.

Thereis, infact, noparticular reason to car eabout the punitive-to-compensatory ratio. Aspointed out above,
if we're going to assess punitive damages, the amount that will deter the perpetrator isthe amount that he
saved (or theamount by which hebenefited) by engaging in hisreprehensible conduct. Total finesshould then
be made equal to thisnumber.? If | do something reprehensiblethat costs someone $1 million but savesme
$10 million, thefact that I'm saving $9 million isger mane; thefact that $9 million isninetimesmorethan $1
million isn't. Some caseswill involver eprehensible conduct which fortunately caused little damage (because,
for instance, it was discovered in time, or because it allowed the perpetrator to forgo expenditures that

219 \What with all the hassle (and costs) of litigation, the actual amount of money a guilty defendant will have to spend will

certainly exceed the government-imposed fines (including the punitive award). If the civil justice system adopted the
English rule of “loser pays,” total costs to the losing defendant will exceed his government-imposed fines by even
more, so we will be erring even more on the high side.
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dwarfed actual damages), and so sticking to a fixed ratio of compensatory damagesto punitive damageswill
lead to a punitive damagesaward that'stoo low. (Some cases may involvereprehensible conduct that causes
noinjury, and thereforecreatesnobasisfor atort action in thefirst place. And yet, that sort of action should
be punished as well—another good reason to rely on criminal law, not tort law.) Other cases will involve
behavior that didn't save alot of money but which ended up costing a lot, and so sticking to the sameratio
will lead to a punitive damages award that'stoo high.

The same argument appliesto any fixed cap—caps are arbitrary. I n practice, caps may become not only a
ceiling but also a floor, and as a result, would lead to verdicts that are too high for some and too low for
others.?®

2. Why Compensatory Damages Are | mportant

At any rate, in such cases, the amount of compensatory damages should be immaterial to the amount of
punitivedamages. Tying our selvesto aparticular ratiowill introduce, in fact, an additional problem, whichis
that the amount of punitive damageswill reproduce (and compound) any errors madein the calculation of
compensatory damages.

Here's an example of how compensatory damages can go awry. Exxon agreed in October 1991 to pay $1
billion to settle a $3-billion natural resour ce damage claim brought by the state of Alaska and the federal
gover nment.??! Part of the $3-billion claim—under 10 per cent—r epr esented the market valueof lost animals
and lost fishing time. Therest represented the “nonuse”’ value of the Sound, the value that people get from
mer ely knowing that this pristine resour ce exists, even if they don't useit.

Tofigureout how much damagewasdoneto Prince William Sound, the state used a controver sial method of
natur al r esour ce damage assessment known as* contingent valuation.” Consultantsshowed picturesof Prince
William Sound to 1,043 people acrossthe United States and asked them how much they would pay in aone-
time tax to prevent an oil spill like Exxon's from happening again. The consultants multiplied the mean
amount, $31, by the number of households, to get $2.8 billion.

In thisexample, the gover nment was seeking fines based on a contingent valuation calculation. But it could
just as easily have been a private litigant seeking to introduce contingent valuation numbers as part of his
claim for compensatory damages. Had thisbeen the case, any errorsin thiscalculation would be magnified if
the plaintiff had asked for punitive damages and the jury had been guided by a fixed-ratio philosophy in
setting punitive damages.

220 gchwartz and Behrens, in “Punitive Damages Reform,” p. 1380, n. 87, approve of a $250,000 punitive damages cap,

and note that the argument that $250,000 may be too low “approaches frivolity when one considers criminal fine
punishments for similar wrongful conduct.” But while criminal fines for comparable behavior do indeed seem low,
Schwartz' and Behrens' argument approaches frivolity when one considers that the criminal fines could be too low, or
that criminal fines also go together with imprisonment.

2L Technically, a $900-million settlement with the possibility of a $100-million reopener.
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This is especially troublesome because it is often alleged that this system of natural resource damage
assessment doesn't really measur ethevalue of hatural resour ces. Contingent valuation, asin the experiment
described above, tries to quantify nonuse values by showing people pictures of some natural resource, or
describingit to them, and then asking them how much they would be willing to pay to keep that resourcein
itsexisting condition (or, alter natively, how much money they would bewilling to accept to allow someoneto
alter that resource). The contingent valuation method suffers from a number of flaws, including the

following:

222

The survey process can create the very valueswhich it claimsto measure. Some people may never have
heard of the resource being valued, and wouldn't have felt a thing at its destruction if a surveyor
hadn't asked them.

Answersarelikely to be biased by strategic considerations regarding the uses to which the survey could
be put. People know they're not going to have to put their money where their mouth is—that is, be
bound by the numbersthey tell the surveyor. So they have no reason to try to really evaluate what
they might pay; instead, they'll say some number that they think the surveyor wantsto hear, or the
total amount they would liketo giveto charity in general, or whatever amount makesthem feel good
inside.

Survey resultsare often inconsistent. Sincethequestion in the survey createsthevalueof theresour ce,
people' s answer s ar e sensitive to the phrasing of the question. The question “How much would you
pay to keep Alaska clean?” may generate the same result as “How much would you pay to keep
Prince William Sound clean?”, even though PrinceWilliam Sound isjust asmall part of Alaska, and
so the second answer must be much smaller than the first answer. One surveyor who asks one
guestion about Alaska could get an answer one-tenth the sizeof another surveyor whodividesAlaska
into ten parts, does a survey on each of the parts, and adds hisresults together %

People are ill-trained to evaluate the monetary value of environmental damage and rarely have
experience buying environmental assets. Asking how much a natural resource is worth to people
who've never been thereor seen it islike asking someone who's never seen strawberries how much
they'd pay for strawberries. Our willingnessto pay for strawberriesisn’'t some spontaneousy known
guantity; it'screated through a process of buying foods, evaluating them, deciding that certain foods
aren't worth the price, increasing one's pur chases of one thing, decreasing one's pur chases of other

222

223

See Contingent Valuation: A Critical Assessment, ed. Jerry A. Hausman (Amsterdam: North-Holland, 1993) for an
extensive scholarly critique of contingent valuation methods. Kenneth J. Arrow, “Contingent Valuation of Nonuse
Values: Observations and Questions,” in Contingent Valuation, provides a concise summary of problems with the
method. See also Roger Bate, Pick a Number: A Critique of Contingent Valuation Methodology and its Application in
Public Policy, Competitive Enterprise Institute, January 1994, p. 1.

Peter A. Diamond, Jerry A. Hausman, Gregory K. Leonard, et al., “Does Contingent Valuation Measure Preferences?
Experimental Evidence,” in Contingent Valuation, pp. 41-85. See also David A. Schkade and John W. Payne, “Where
Do the Numbers Come From? How People Respond to Contingent Valuation Questions,” in Contingent Valuation, pp.
271-293.
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things, and observing what pricesareactually being charged in existing markets. For resour cesthat
aren't traded in markets, this processisimpossible.
+ Resultscan't be empirically verified.”

224 william H. Desvouges, F. Reed Johnson, Richard W. Dunford, et al., “Measuring Natural Resource Damages With

Contingent Valuation: Tests of Validity and Reliability,” in Contingent Valuation, pp. 91-159.
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Contingent valuation isn't, strictly speaking, a punitive damages-r elated problem. But the use of contingent
valuation will tend to biaspunitive damageamounts (either upwardsor downwar ds, depending on the bias of
the contingent valuation survey) as it biases compensatory damage amounts. In practice, one may have to
determine natural resource values somehow for the purposes of litigation, but the use of the contingent
valuation method has been notoriously doppy in the past, and the mistakes made at this stage shouldn't be
carried over into punitive damages. When deter mining compensatory damages, the contingent valuation
method should only be applied using guidelines, accepted by economists, designed to minimize the
arbitrariness of the method”>—but delinking compensatory and punitive damageswill ensur ethat whatever
errorscreep into compensatory damages will not spread to punitive damages as well.

3. The Importance of Damage and Risk Assessment

“How do you estimate the money value of environmental damage?” is an important question. Perhaps as
important a question is “How do you estimate environmental damage in the first place?” It sounds like a
spurious question—who, after all, would dispute that environmental damage occurred in Prince William
Sound? Few, perhaps—but while harms did occur, the extent of the damage appears to have been
exagger ated.

In thefirst place, even calculating compensatory damagesis pr oblematic because no one knows quite what
conditionswerelikein Prince William Sound befor e the spill. As Jeff Wheelwright, a former science editor
for Lifemagazinewho spent five year sresear ching the effectsof theoil spill, putsit, “ Changefrom what?” %’

In the second place, nature has a way of frustrating apocalyptic predictions. In the wake of the 1989 spill,
predictions of Prince William Sound fishing yields were bleak. But in 1990 the pink salmon catch was a
record 44 million fish, almost four timesthe number in 1988. In 1991, the number of fish wasthe highest on
record. Thenumber of fish dropped sharply in 1992 and 1993, and rose substantially in 1994. Aslong asthe
Department of Fish and Game has been keeping recor ds, Alaskan catches havevaried dramatically.”® At a
minimum, it isnot clear that the oil spill severely affected fish harvests.

Themediareported 36,000 bird car cassesrecover ed and per hapsten timesthat number presumed dead, 200
bald eagles dead, between 3,500 and 5,500 sea ottersand up to 300 harbor seals dead; about 1,300 miles of
oily shoreling; theair thick with hydrocarbons. All of these number s, whiletragic in themselves, tell uslittle
unless we know how many animalstherearein all. There are 20,000 sea ottersin the area of the spill—so
many that fisherman, who consider otters competition, shoot them. While bald eaglesarerelatively rare—
about 8,000—in the 48 lower states, Alaska has 40,000 of them. Theshoreline, after over seven years, shows

%5 For interesting discussions on how to do this, see the work of Don Coursey: Don L. Coursey and William D. Schulze,
“The application of laboratory experimental economics to the contingent valuation of public goods,” Public Choice, vol.
49 (1986), pp. 47-68; Coursey, “Markets and the measurement of value,” Public Choice, vol. 55 (1987), pp. 291-297,
Coursey, Elizabeth Hoffman, and Matthew L. Spitzer, “Fear and Loathing in the Coase Theorem: Experimental Tests
Involving Physical Discomfort,” Journal of Legal Studies, vol. 16 (January 1987), pp. 217—-248; Coursey, John L.
Hovis, and Schulze, “The Disparity Between Willingness to Accept and Willingness to Pay Measures of Value,”
Quarterly Journal of Economics, August 1987, pp. 679—690; David S. Brookshire and Coursey, “Measuring the Value
of a Public Good: An Empirical Comparison of Elicitation Procedures,” American Economic Review, vol. 77, no. 4
(September 1987), pp. 554-566; Coursey, “The Revealed Demand for a Public Good: Evidence from Endangered
and Threatened Species,” University of Chicago, Irving B. Harris Graduate School of Public Policy Studies, Working
Paper Series: 94-2.

226 see Exxon Valdez Oil Spill, which contains papers presented at the Third Symposium on Environmental Toxicology

and Risk Assessment—Exxon Valdez Oil Spill, held in Atlanta, Ga., on April 26—28, 1993, sponsored by ASTM

Committee E-47 on Biological Effects and Environmental Fate.

227 Nambiar, “Exxon on trial"”

228 Munk, “We're partying hearty!”, pp. 84, 86.
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no obvioussignsof oil. Waves, storms, and cleanup crewstook car e of that. AsWheelwright pointsout in his
book Degreesof Disaster,”®® Exxon's$2.1 billion cleanup effort, which wor ked mainly by scrubbing rocksand
spraying them with powerful blasts of hot water, may have delayed the natural recovery of the beaches by
killing many of the organismsthat would have survived the spill.?° There is some evidence that:

229 Jeff Wheelwright, Degrees of Disaster: Prince William Sound, How Nature Reels and Rebounds (New York: Simon

and Schuster, 1994).

20 Munk, “We're partying hearty!”, p. 88.
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Given the extent of shoreline oiling in 1989, therate of oil removal and the associated repopulation
has been rapid. Most of the oil has biodegraded and dissipated to background levelsin the marine
environment, and isnow indistinguishablefrom the natural background of petr oleum hydr ocarbons
inthePrince William Sound/Gulf of Alaskaregion. Thisrapid progressionissimilar tothat observed
on other spill sitesin similar coastal environments.!

The spill'stoxic effects, at most sites, werelimited to thefirst few monthsto oneyear after the spill.
After 15to 18 months, about 75t0 90 per cent of the affected shor elineswer e not significantly different
from unoiled r eference shor elines. M ost of the scatter ed patches of residuethat remain on shorelines
and in near shor e subtidal sedimentsarea nontoxicfood sour cefor bacteriaand, indirectly, higher life
forms. As early as 1990, biological activity in intertidal and subtidal sediments was more often
increased than decreased because of the presence of hydr ocar bons.*

Small quantities of weathered oil that remain isolated in subsurface sedimentsor under mussel beds
continue to degrade without adver se environmental effects.”

231

232

233

Jerry M. Neff, Edward H. Owens, Sam W. Stoker, and Deborah M. McCormick, “Shoreline Oiling Conditions in Prince
William Sound Following the Exxon Valdez Oil Spill,” Exxon Valdez Oil Spill, pp. 312—346. See also “Prince William
Sound Shoreline Conditions,” based on “Condition of Shorelines in Prince William Sound Following the Exxon Valdez
Oil Spill” (Part 2, Shoreline Biota, by Sam Stoker, Jerry M. Neff, Thomas R. Schroeder, and Deborah M. McCormick),
Assessing the Environments of Prince William Sound and the Gulf of Alaska Following the Exxon Valdez Oil Spill (a
summary of 25 scientific studies presented at the American Society for Testing and Materials' Third Symposium on
Environmental Toxicology and Risk Assessment), available from Exxon Company USA, 1993, pp. 7-9. See also “The
Fate of Exxon Valdez Oil,” based on Hans O. Jahns and Charles Bruce Koons, “The Fate of the Oil from the Exxon
Valdez: A Perspective,” Assessing the Environments.

Paul D. Boehm, David S. Page, Edward S. Gilfillan, et al., “Shoreline Ecology Program for Prince William Sound,
Alaska, Following the Exxon Valdez Oil Spill: Part 2—Chemistry and Toxicology,” Exxon Valdez Oil Spill, pp. 347—
397. Edward S. Gilfillan, David S. Page, E. James Harner, et al., “Shoreline Ecology Program for Prince William
Sound, Alaska, Following the Exxon Valdez Oil Spill: Part 3—Biology,” Exxon Valdez Oil Spill, pp. 398-443. See also
“The Fate of Exxon Valdez Oil.”

“The Fate of Exxon Valdez Oil.”
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e Claimsthat fish, birds, and mammals continueto beat risk from continuing exposureto spill cil are
not supported by hydrocarbon “finger printinganalysis.” In 1990 and 1991, lessthan 1 per cent of the
fish, bird, and mammal samples had fingerprints of Valdez crude.®*

« Spill-related sheensweretoo small to threaten fishing or recreation; fisheries operated normally in
Prince William Sound and the Gulf of Alaska in 1990. By the end of the summer of 1990, sheens
related to normal commercial vessels exceeded those associated with the Valdez spill >

* Most of theseafloor containsno detectableValdezcrude. Wher eit wasdetected, it wasusually asmall
increment to the natural hydrocar bon background resulting from seeps and other sour ces.*®

e Therapidrecovery from the Valdez spill in a high-ener gy environment confirmed natur €' sability to
degrang and dissipate spilled il and is consistent with experience and scientific assessments of past
spills.

What this shows is that even the calculation of compensatory damages has problems. At issue hereis not
whether harm occurred, but whether assessment of these har msisclear-cut and capable of being objectively
evaluated. I n environmental cases, the use of contingent valuation and the shortcomings of damage and risk
assessment methods may either exaggerate or underestimate estimates of actual harm. To the extent that
punitivedamagesar etied to compensatory damages, theseerror swill be magnified at the punitive stage. And
even without the compensatory damages linkage, it's entirely possible that because of faulty damage
assessment, the Exxon jury was emotionally swayed by argumentsrelating to environmental damage that
wasn't there, wasnot present to theextent alleged, or wasmorequickly rever siblethan had been anticipated.

F. When the Wealth of the Defendant Shouldn't M atter

234 A E. Bence and W.A. Burns, “Fingerprinting Hydrocarbons in the Biological Resources of the Exxon Valdez Spill
Area,” Exxon Valdez Oil Spill, pp. 84-140.

2% p.G. Taft, D.E. Egging, and H.A. Kuhn, “Sheen Surveillance: An Environmental Monitoring Program Subsequent to

the 1989 Exxon Valdez Shoreline Cleanup,” Exxon Valdez Oil Spill, pp. 215-238.

%% David S. Page, Paul D. Boehm, Gregory S. Douglas, et al., “Identification of Hydrocarbon Sources in the Benthic

Sediments of Prince William Sound and the Gulf of Alaska Following the Exxon Valdez Oil Spill,” Exxon Valdez Oil
Spill, pp. 41-83.

%7 «The Fate of Exxon Valdez Oil.”
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Most jurisdictions allow juries to consider the defendant's wealth in determining punitive damages. The
Haslip court wasimpressed that Alabama courtsdon't let juriesknow about defendants wealth,?®though it
did allow courtsat thepost-trial and appellatereview stagesto consider wealth. TheU.S. Court of Appealsfor
the Fourth Circuit requiresthat thejury betold the defendant'swealth befor e assessing punitive damages.
And the SupremeCourt of Californiahasheld not only that thejury'sknowledge of thedefendant'swealth is
“essential,” but also that the plaintiff must introduce the evidence.?*

In Zaz(, Judge Easterbrook commented on a $1 million punitive award against L'Oréal in the following
terms: “Onemillion dollarscannot bejustified asnecessary to either compensation or deterrence. Thejudge
discussed neither. Instead he calculated the award asa percentage of L' Oréal's (supposed) net worth—as if
having alar ge net worth wer ethewrong to bedeterred!” ** One commentator reportshow theprinciplehas
typically been explained tojuries:

If a 10-year-old boy delivering newspapers on his bicycle wereto ride his bicycle intentionally into a 5-
year-old boy, thusinjuring that 5-year-old, | think anyonewould agreethat the newspaperboy should be
punished. The newspaperboy earns $5.00 per week. In order to make an example so that the
newspaper boy does not do this again a punishment of $10.00, or two weeks pay, seems reasonable. For
two weeks, he will think about the injury he caused to the plaintiff and maybe prevent this from ever
happening again. | ndeed, two weeks pay islessthan 5 percent of hisannual salary. Now, in thiscaseyou
are about24tzo decide, defendant ABC Multi-National Corporation has annual earningsin excess of $10
billion....

Wealth wascertainly amajor factor in thedecision of how much to assessagainst Exxon in punitive damages.
“Thequestion ishow much doesit taketo sting the hand of thisconsciencelessentity?” asked David Oesting,
co-lead counsel for the plaintiffs in the Exxon case. Plaintiffs called Exxon's criminal and remediation
expenses a “ hiccup,” *® asserted that $1 billion “was not worth [the Chairman's] time,” *** and said that

28 Haslip, p. 1044.

239 May, “Fashioning Procedural and Substantive Due Process Arguments,” p. 599, n. 128, citing Mattison, pp. 105-106.

240 1pid., n. 129, citing Adams v. Murakami, 284 Cal. Rptr. 318, 319, 325-330 (1991).

241 7az(, p. 508.

242 Roeca, “Damages,” p. 522.

243 Exxon brief, p. 62, citing 40 Tr. 7023:12—14, 7036:6—7.

244 |pid.
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“ Exxon, because of itssize and wealth, can sustain a $5 billion award and shrug their shoulders, just shrug
their shoulders.” #* Plaintiffsemphasized not only net worth and net ear nings, which punitive damages cases
usually rely on, but also average cash flow (which significantly exceeds ear nings because it doesn't include
items like depreciation), and even the appreciation in the value of all Exxon stock since the spill. %

%5 |bid., citing 43 Tr. 7583:24-7584:1.
45 |bid., pp. 62—63.
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“I think Exxon ought to count itsblessings,” juror Garrison said after thetrial, “ because when you have a
range up to $20 billion, what's $5 billion?”*" Plaintiffs attorney Brian O'Neill said the $5-billion award
against Exxon wasappropriate becauseit was equal to Exxon'sprofitsfor oneyear **® (though that'snot how
thejury derived the number). Common wisdom hasit that corporations, who, after all, havealot of money,
should be penalized mor e heavily, because what can make a big difference to a poor person can make no
differenceat all toarich one, whowill merely consider theamount to be* part of the cost of doing business.”

Wesshould takea moment towonder why that would beinappropriate. “ If anything,” law professor Richard
Booth pointsout, “ society should be elated when cor por ationstreat environmental damages (and indeed all
sorts of damages) as part of the cost of doing business. Aside from compensating the victim, it isthe very
purpose of damages to make the wrongdoer internalize the full “social cost' of its product. After all, what
rational firm would rather pay damages than spend the same amount on prevention?” %*

At any rate, the point isn't how much the corporation can afford to pay; rather, the point ishow much is
necessary to deter. And it isn't necessarily true that money meanslessto arich person than a poor person:

« ABC Multi-National Corp.isricher than | am, soit'slessconcer ned about losing $100,000than | am.
But unlesstherewasan element of irrational spiteinvolved, both ABC and | will pay up to $100,000
to avoid losing $100,000.° If, for instance, the plaintiff can provethat the defendant was motivated
by the sheer pleasureof causing pain, somelargedeterrent finemay be necessary, and it may then be
necessary to find somenumber that will “ sting.” But lar ge cor por ationsusually don't take pleasurein
causing pain; when they do cause pain, it'san unintended result of businessdecisionsthat, like most
businessdecisions, aremotivated by profit. I n the absence of specific proof of actual spitein thecase
at hand, adeterrent finebased on how much the company benefited by being recklesswould deter it,
regardless of itswealth.

e Corporationsdon't suffer; their employees, owners, manager s, and shar eholdersdo. “ Cor por ations,”
the Zaz( court reasoned, “are not wealthy in the sense that persons are. Corporations are
abstractions; investors own the net worth of the business. These investor s pay any punitive awards
(thevalue of their shares decreases), and they may be of aver age wealth. Pension trusts and mutual
funds, aggregating the investments of millions of average persons, own the bulk of many large

247 Munk, “We're partying hearty!”, p. 89.

248 phjllips, “$5,000,000,000 Jury Sets Oil Spill Damages.”

249 Booth, “Halt the misuse of punitive damages.”

20 1pid. This may not be literally true for small damages, where the cost of identifying the savings may dwarf the amount

of actual savings—nbut it is certainly true for large punitive damages awards.
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cor por ations. Seeing the corporation as wealth is an illusion, which like other mirages frequently
leads people astray.” **

If onetakesthe* richer-people-need-higher-penalties-to-teach-them-a-lesson” theory seriously, one
would have to know the incomes of the shareholders and calculate how much the value of the
company's shares would fall in the event of a particular punitive damages award. This exerciseis
obviously futile.”?

Different measur esof wealth haveadditional problems. Zazll examinesthe case of cor por ateassets, net worth,
and absolute size, and finds each of these measur es wanting:

#1 Zaz(, p. 508.

22 Kenneth S. Abraham and John C. Jeffries, Jr., “Punitive Damages and the Rule of Law: The Role of Defendant's
Wealth,” The Journal of Legal Studies, vol. 18 (June 1989), p. 422.
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Corporate assets finance ongoing operations and are unrelated to either the injury doneto thevictim or
the size of the award needed to cause corporate managers to obey the law. Net worth is a measure of
profitsthat have not yet been distributed to theinvestors. Why should damagesincrease becausethefirm
reinvested its earnings? Absolute size, like net worth, also is a questionable reason to extract more per
case.... Corporate sizeisareason to magnify damagesonly when thewrongsof larger firmsarelesslikely
to be punished; yet judges rarely have any reason to suppose this.>

The emphasis on wealth exacerbates the problem of irrational punitive damage awards. As the Supreme
Court said in Honda Motor v. Oberg,® “the rise of large, interstate and multinational corporations has
aggravated the problem of arbitrary awar dsand potentially biased juries.... The presentation of evidenceof a
defendant's net worth creates the potential that juries will use their verdicts to express biases against big
businesses, particularly those without strong local presences.” >

TheExxontrial confirmsthisfear. Plaintiffs, in closing arguments, referred to Exxon's* mahogany polished
boar droom in Houston, Texas” *° with “ bodyguar dsoutside,” >’ and reminded thejur or sthat any award they
made was “going to Alaskans.”**® Plaintiffs also repeatedly referred to Exxon's chairman's salary® and
railed against cor porations.”® This doesn't mean, of cour se, that the jurorsthemselves were biased against
large corporations. But if the jury instructions aren't clear on this point—if they don't make it clear that
plaintiffsshouldn't enjoy awindfall just because a defendant happensto have deep pockets—the possibility of
anti-rich-defendant awar ds exists.

Kenneth Abraham and John Jeffries point out:

23 Zzazl, pp. 508-509.
%4 Honda Motor Co., Ltd. v. Oberg, 114 S.Ct. 2331 (1994).
%% |bid., pp. 2340-2341.

2% Exxon reply brief, p. 13, n. 14, citing 43 Tr. 7575:24.

%7 \bid., citing 43 Tr. 7586:15.

8 |pid., citing 43 Tr. 7635:7.

29 \pid., citing 43 Tr. 7573:3-11, 7578:2-7578:20, 7637:12-14.

20 1pid., citing 43 Tr. 7640:14—25.
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Theonlyrational deterrence explanation for taking defendant’ swealth into account isonethat israrely
voiced. Itisthe speculation that a wealthy defendant, usually alarge corporation, may haveengagedin a
pattern of misconduct, of which any given caseismerely illustrative.... On thisassumption, exaggerating
the punishment for wealthy defendants would not be illogical. It could be seen as a corrective for the
systematic underdeterrence that results from underenforcement of compensatory tort liability. If only a
few cases of corporate wrongdoing are brought to light, those instances might be punished all the more
severelyin order to offset corporate gain from the undiscovered cases. All thisisplausibleif oneassumes
that the defendant' s size or wealth isa marker for a pattern of repetitive (and significantly undiscovered)
misbehavior.

This assumption may not be altogether irrational, but it is surely wrong. Of course, it is descriptively
wrong in many cases, but morethan that, it isnormatively wrong. Punishment cannot fairly be based on
unaided speculation about what the defendant might or might not have done in various unspecified
circumstances not then before the court. Yet that is exactly what evidence of the defendant's wealth
invites—unaided speculation about the defendant's conduct in other cases. Of course, if a pattern of
repetitive misbehavior isactually proven in court, that isanother matter. I n that case, the entire course of
misconduct rightly may be considered. But where no such pattern isinvolved, inviting the jury simply to
assume its existence is plainly unfair. Whether that unfairness rises to the level of a constitutional
violation isa question we do not pauseto discuss. Wethink it sufficient to say that calculating deterrence
based on wholly speculativeinferencesthat might be drawn from evidence of the defendant’ swealth falls
grossly short of the standards of fairness and accuracy to which our system of civil justice aspires.”®*

Occasionally, trials can bebifur cated, so that one phase of thetrial dealswith compensatory damageswhile
another dealswith punitive damages. The Model State Punitive Damages Act advocates bifur cation,?® and as
of 1993, 13 states had enacted bifurcation through statutes or caselaw (see Table 7). Evidence of the
defendant'swealth isn't admissiblein asuit for compensatory damages; such evidence, aswell asevidence of
the defendant's liability insurance, is considered prejudicial and islikely grounds for a mistrial.”®® On the
other hand, asmatter sstand today, evidence of the defendant'swealth is admissiblein punitive damage suits
in somestates. | f thedefendant'swealth remainsadmissibleasevidence, and trialsarenot bifur cated, wealth
(aswell asother issuesthat shouldn't be considered, likeprior criminal prosecutions)®* will becomean issue
in compensatory damagestrials aswell.

VII. CONCLUSION

In today's popular debate over punitive damages, defendantstend to maintain that the doctrine of punitive
damagesisfatally flawed, while plaintiffshold that punitive damagesar enot only necessary to obtain justice,
but that any reform of the system would put thelittle guy at the mercy of big business. While the punitive
damages system isflawed, it's not flawed in quite the same way that the popular debate hasit.

The popular debate over environmental punitive damages paints the public policy choice as one between
environmental protection and cor porate profits, while the real issue is how to establish a fair process for

%1 Abraham and Jeffries, “Punitive Damages and the Rule of Law” (© 1989 by The University of Chicago), pp. 420-421.

This excerpt reprinted by permission of the University of Chicago.

%2 Model State Punitive Damages Act, § 5(a)—(d).

23 Abraham and Jeffries, “Punitive Damages and the Rule of Law,” p. 416.

%4 sSlap and Milstein, “Punitive Damages in Toxic Tort Actions,” p. 89.
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achieving a fair result in individual lawsuits. These are the reforms that should be made in the system of
punitive damages:

Only recklessness, intent to harm, and intentional violations of the law should carry punitive
sanctions; accidents and negligence are adequately deterred with compensatory damages, and
punishment for such casesisinappropriate.

Criminal law isabetter tool than punitivedamagesto punish and deter. In criminal law, theburden

of proof ishigher, the criminal finesgo to the state and not to theinjured party (though theinjured

party may also bringacivil suit for compensatory damages), punishmentsaremorepredictable, the
problem of multiple punishment for the same cause of action doesnot exist, and decisionsto prosecute
rest with public authorities vested with the task of punishing criminal conduct.

However, if the civil law continues to be used to impose punitive damages, various reforms merit

consider ation.

a) Juries themselves aren't the problem; the more fundamental problem is unlimited discretion,
whether on the part of juries or judges. Punitive damages reform must involve at least the
procedur al safeguardsmandated by the Supreme Court intheHadip case: clear jury instructions,
post-verdict review by thetrial court, and appellate review.

b) In addition, punitive damages should incor por ate those featur es pointed out above asadvantages
of the criminal law. The burden of proof for awarding punitive damages should be higher;
plaintiffsshouldn't keep punitive damagesawar ds; punishmentsshould bemorepredictable; and
multiple awards of punitive damagesfor a single action should be curtailed.

Table7: STATESTHAT HAVE ESTABLISHED BIFURCATION OF TRIALSINTO COMPENSATORY AND
PUNITIVE PHASES

State Statute

California Civ. Code § 3295 (West Supp. 1993)

Connecticut Gen. Stat. Ann. § 52-240(b) (West 1991)

Georgia Code Ann. § 51-12-5.1(d) (Michie Supp. 1992)

[llinois Ann. Stat. ch. 110, § 2-1115.05(c) (1995)

Kansas Stat. Ann. 88 60-3701 to 60-3702 (Supp. 1991)

Minnesota Stat. Ann. § 549.20(4) (West Supp. 1993)

Missouri Ann. Stat. § 510.263 (Vernon Supp. 1992)

Montana Code Ann. § 27-1-221(4) (1992)

Nevada Rev. Stat. § 42.005(3) (1991)

New Jersey Stat. Ann. § 2A:58C-56 (West 1987)

North Dakota Cent. Code § 32-03.2-11(2)-(3) (allows bifurcation at either party's election,
and prohibits evidence of defendant's financial condition or net worth in
proceeding to deter mine punitive damages)

Ohio Rev. Code Ann. § 2315.21 (Baldwin Supp. 1987)
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Oklahoma Stat. Ann. tit. 23, 88 9.1(B)-(D) (Supp. 1996)
Texas Civ. Prac. & Rem. Code Ann. § 41.009 (1996)
Utah Code Ann. § 78-18-1(2) (1992)

State Case
Maryland Owens-lllinoisv. Zenobia, 601 A.2d 633, 659 (1992)

Source: Rustad and Koenig, “ The Historical Continuity of Punitive Damages Awards,” pp. 1279-1280,
n. 65; Schwartz and Behrens, “ Punitive Damages Reform,” p. 1383, n. 110; appendix to Justice
Ginsburg'sdissent in BMW v. Gore; and other sour ces.

¢) Punitive damages should concentrate on how much defendants benefited from their reckless or
malicious conduct. All penalties already incurred by defendants, like regulatory fines or
compensatory damages, should be subtracted from thisnumber. M ultipliersmay beappropriate,
in cases wher e the underlying conduct was hard to detect.

d) Theratio between compensatory and punitive damages should beirrelevant. Relying on thissort
of simpleformula, or using aratio asa cap on punitive damages, makesit moredifficult to come
up with appropriate deterrent fines, and it magnifies any previous errorsin the calculation of
compensatory damages and regulatory fines.

€) Thewealth of the defendant generally should not be a consideration in establishing damages.
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